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Introduction      January 30, 2004

Case Overview

Applicant Strauss Enterprises Inc - GST Federal Tax Court

Application for Appeal pursuant to Section 306 of the Excise Tax Act 

The Strauss Enterprises Inc also known as the Strauss Herb Company [The Applicant], has been selling their products for over 20 years, and attempts to do everything possible to exercise appropriate due diligence in their regulatory and tax compliance affairs [see case law Tab # 2, and # 14]. 

The family business was incorporated in 1999 and the founder – Jim Strauss senior retired, and his son Peter Strauss took over the family business in a new corporation. Peter Strauss, President, Director, and shareholder [see details Tab # 6].

From March 1st, 1999 to May of 2000 the Applicant, its owner, management, its Chartered Account – Norman Daley worked closely, and co-operatively with CCRA local staff to ensure full compliance with all applicable federal laws. There were two audits, and numerous discussions, after which is was the Applicant’s sincere belief that their products were foods within the meaning of the Excise Tax Act and not subject to GST, and that the local CCRA staff agreed [see Tab # 6].

All legally required filings for GST were done, accepted, audited, and confirmed – see [Tab # 6], according to the Applicant’s understand up to and including December 31st, 2002.

One of the Applicant’s distributors – Heart Drop 2000 Distributors Inc. operated by Mr. Don Wiskin [see recent case law Tab # 14] inquired to the Applicant in May, 2000, apparently as a result of one of their retail stores asking about the GST status of the Applicant’s products. During 2000 it was the Applicant’s sincere understanding that their products were foods, and not subject to GST, and that is what the Applicant advised their customers, after again checking with their chartered accountant and the local office of CCRA.

In the fall of 2000 there were increasing inquiries from a confused market place about the GST or not issue addressed to the Applicant. The Applicant, and the Applicant’s Chartered Accountant continually tried to get telephone clarification about these confusing issues, and requested site visits, and personal meetings to help clarify, and written confirmations.

A number of the Applicant’s customers apparently were audited; including Heart Drop 2000 Distributors Inc. who was assessed for GST by CCRA on the similar issues – [see case law Tab # 14]. Interestingly, the time period of the Heart Drop 2000 Distributors Inc. assessment was from July 1st, 2000 to September 30th, 2000, and did not go back to March 1st, 1999, as happened with the Applicant.

Many of the issues are the same, or very similar.

Our client is requesting that the following issues be looked at:

[1] Strauss products are therapeutic foods - The Applicant sincerely believed, and still believe that their products are foods within the legal definition intended by Parliament in the Excise Tax Act, and its predecessor legislation. It is the Applicant’s position that if Parliament had intended combinations of ingredients and / or other articles that are clearly intended for human consumption as food and / or beverages, and that are “substances that are healthy, and essential for survival physically” to be taxed, while hazardous, and “unhealthy convenience snacks and foods” are exempt, the legislation would have said so! (see Tabs #33, #35, #36, #37, #38, #40, #41, #42, and #43).

According to our research there is no evidence of this being the intent of Parliament, and the Applicant could not find in the legislative history of the Excise Tax Act, and / or predecessor legislation any evidence of the intent to have therapeutic foods taxed by the GST.

Our preliminary case law references are in [Tab # 2, #3, #4, # 6, #14, and #25].

[2] The Applicant in May 2000, and during the period from May 2000 to December 2000 had multiple requests from their customers, and customers of their distributors seeking clarification of the confusing issue of the GST tax status of so-called dietary supplements, natural health products, functional foods, therapeutic foods, food-based medicines, herbs, spices, seasonings, beverages, etc., and combinations thereof in different forms.

The Applicant and its Chartered Accountant initiated numerous discussions in late 2000 with CCRA staff – see references to this in the CCRA February 13th, 2001 local ruling [Tab # 6], the Heart Drop 2000 Distributors Inc. case [Tab #14], and the Applicant’s Chartered Accountant’s witness notes contained in [Tab # 6] to ensure voluntary compliance to any legislative requirement.

As a direct result of the Applicant’s and Applicant’ Chartered Accountant’s initiative, CCRA then sent out a local auditor armed with their local interpretation of the GST rules and raised an assessment and back dated it to March 1st, 1999 [see Tab #7 and #8].

This whole process in contrary to natural justice, common principles, and constitutional rights – see legislative references in our index, also see our case law dealing with these issues are in [Tab #2, #3, #4, # 6, #14, and #25].

The legislative based law and associated Governor-in-Council regulations in effect in early 1999 clearly show that there was no GST was applicable to the Applicant’s products. There appears to be a bureaucratic determined effort, from the early 1990’s via internal unpublished CCRA policies, to change the legislation without Parliamentary involvement.

The same legal and legislative issues exist in the same time span with Health Canada and the Food and Drugs Act [see Tabs # 9, #11, #18, #19, and #20].

Starting in early 2000 CCRA staff started, for whatever reason, to interpret the legislation differently to create taxation on a new category that CCRA called “Dietary Supplements”. Ironically – there appears to be a premeditated, deliberate scheme / conspiracy to do the same in other similar jurisdictions such as Australia – [see Tab #17].

It is the Applicant’s belief that the very powerful, and well-organized  “Modern Medical Investment Interests” outlined [in Tab # 45] were, in Canada, a large part of the driving energy behind the schemes to interfere with Canadian access to healthy, essential therapeutic foods, and to harass the natural health industry?

It is a bit of sad irony that with the consumption of so much food and beverage in North America, that over 60% of all deaths occur from degenerative chronic diseases, and that the majority of chronic deaths occur due to three factors: [1] poor digestion, [2] malnutrition, and [3] toxicity!

See [Tabs # 5, #23, #26, and #27] for how the United Nations Codex organization, and the USA Regulatory environment view these types of healthy therapeutic foods. There are increasingly some “Modern Medical Health Professional Associations” viewing these therapeutically foods as essential for the well being of our citizens as well.

It is clear that the root definitions of “Food”, “Supplementation”, “Herbs”, “Spices”, “seasonings”, “Diet”, “Supplements”, etc., as well as the specific wording in the Excise Tax Act, current, and past, that “Healthy – thus “Therapeutic” foods were understood to be essential for the every day well-bring of humans, and animals – [see sections in the Excise Tax Act and regulations, as well as Tabs #30 through to #44]. 

It is also clear from reviewing the legislation, and associated Parliamentary debates, that the type of “Food Products” not to be exempted from taxation were generally viewed as “snack convenience” foods and beverages that were inherently not “Healthy”, and / or not viewed as contributing to the human and animal’s essential body’s intake needs for survival.

It is clear from the various policy notices, varied practices by CCRA staff across the country, and across different business sectors, that there was no legal change in the Excise Tax Act legislation to deal with “Dietary Supplements”, and that the intent of the legislation was not to deal with a separate food category called “Dietary Supplements”, and to tax via GST “Dietary Supplements”.

Our current estimate is that since early 2000 when the CCRA staff started to really push this new policy, federal revenues, at the expense of the health and well being of Canadians, have increased by well over $150 million dollars. It is our estimate that in the last year, THEIR take from this new policy is well in excess of $250 million net new dollars annually.

As this Honourable Court can see, it is the opinion of Dr. Mark Donohoe [see Tab# 17] that in Australia when this same thing happened in the same year – 2000 – that for every dollar the new GST has tax taken from people trying to look after their health, and that of their loved ones with healthy, therapeutically foods, has caused the public healthcare costs to increase by 4 fold!

It would appear that there was so much confusion; both internal, and external to CCRA that the CCRA was prompted to finally issue a National Policy Directive P-240 dated July 2002 [see Tab #6].

The Department issued a policy paper (P-240) in July 2002, but this is only Department Policy and not the Law. To date we have not been able to locate any Governor-in-Council confirmation of this policy, or any Governor-in-Council authorization prior to July 1st, 2002 that would remove whatever CCRA means by “Dietary Supplements” from “Foods” under the Excise Tax Act [CCRA acknowledges this – see Tab # 15].

Even if there were Governor-in-Council authorization, it would still be our legal position, that without specific Parliament change, it would still not be legally enforceable.

There is substantial case law dealing with the inability of Governor-in-Council delegated regulations to go beyond the original language, and intent of the empowering legislation – [see Tab # 25].

Our industry even sent delegations to meet with the then Minister of CCRA, and her staff on three different occasions to try and work this out.

The Minister, and Minister’s staff further confused the situation by explanations that did not make sense – [see Tab #28] for three of the persons met with on December 10th, 2002. 

[3] The GST legislation provides that the manufacturer of a product that is subject to GST sells a product and charges this amount to the buyer.  If that buyer is a wholesaler then the wholesaler charges GST to the next buyer, and then the wholesaler is allowed to recover the amount that was charged from the manufacturer as an input tax credit [ITC].  If the wholesaler has not been charged the GST, to begin with, then the wholesaler cannot recover the GST and must remit the full amount, which potentially could artificially, in validation of the Excise Tax Act, create excessive liability not authorized by legislation. 

This was dealt with by this Honourable Court in the Heart Drop 2000 Distributors Inc. case  [Tab # 14] – to quote “How can the law insist the taxpayer pursue a certain course of action which the taxpayer legitimately believed it was not required to pursue?”.

The Applicant has always purchased the products without GST, and has always believed that the law indicates that the Applicant must sell its products since the inception of the GST without GST.  The Applicant, while trying to get this confusing issue clarified in writing by CCRA staff, was not only is audited the third time in less than 3 years, but also was retroactively assessed, and charged interest and penalties. The Applicant is also denied any input tax credits [ITC’s], and / or fully investigated wash adjustments, including those resulting from the Heart Drop 2000 Distributors Inc. case, and any other subsequent activities of CCRA.

The charging of penalties is a means to effectively deter people from intentionally breaking a known, and enforceable law.  In this case, we can clearly demonstrate that the Applicant asked for the information, in good faith, and was excising every due diligence possible. Accordingly we would respectively request that the assessment be cancelled for the period prior to the CCRA National Bulletin P-240, dated July 2002.

It is our contention that there is no legislative based, nor Governor-in-Council based, nor national published CCRA specific policy to provide, fair and reasonable prior notice of what the “Rule of Law” rules are for the Applicant’s products under the Excise Tax Act prior to the date of issue of this Policy P-240 [see Tab #6].  There is also an issue with what CCRA means by “Dietary Supplement”, see below items # 4 and [see Tab # 6, #33 and #42], and whether the Applicant’s products even fall within this newly created CCRA taxable food group.

[4] Definitions – “Dietary Supplement” as attempting to be used by CCRA is too vague to be meaningful for taxation purposes, and under the Doctrine of Vagueness” is not in our opinion even legally clear enough to be retroactively enforceable [see Tab # 33 and #42]. 

If you read the various policy statements, correspondence, case law, etc. “Dietary Supplement” is a very broad catch all for food products that have, and /or are perceived to have therapeutically properties beneficial to human’s and animal’s well-being.

There is a common misunderstanding that medicines are drugs, and therapeutically foods are thus drugs. Use based definitions are simply not feasible for taxation reasons without specific enforceable legislated intent.  [see Tabs #30 through to #44] 

Under the Excise Tax Act this was dealt with in the ‘Cookie Florist Canada Ltd. v. Canada TCC [1995] T.C.J. No. 589 [see Tab # 3].

[5] Retroactively – It is the Applicant’s position that the earliest date that any liability should occur under the Rule of Law, Constitutional Rights, and general principles of fairness and natural justice should be the date of the first formal CCRA local ruling dated February 13th, 2001 [see Tab # 6].

Please see case law C.I World Bond Fund Trust v. Canada TCC [1997] T. C. J. No. 1080 – [Tab # 4].

It would be more appropriate that the liability started on the date of the official national CCRA Policy P-240 which was July 1st, 2002 assuming that some, or all of the Applicant’s products are ruled as being subject to GST.

[6] Vitamins and Minerals – there appears to be considerable confusion between both CCRA and Health Canada officials, including their respective Ministers about the nature of the Applicant’s products. The Applicant’s products are not vitamins and minerals, but are foods such as garlic, mixed with herbs and spices and we more correctly called “Seasonings” [see Tabs # 29, # 37, # 40, # 41, and # 46].  Ironically, under Schedule III “seasonings” are specifically referred as being foods not subject to GST!

[7] In CCRA letter dated April 9th, 2003 the following issues are of concern arise on a careful review of this letter: 

[a] The relationship between:  


  [1] CCRA practice locally, regionally, and nationally, 

  [2] National official policy, 

  [3] formal regulation made pursuant to the Act via the Governor-in-Council, 

  [4] the specific legislative direction and definitions, and 

  [5] the constitutional and Rule of Law structures of Canada as reflected by case  law, and common law principles.

[b] Consistency between the above referenced items for the time period under      consideration – being March 1st, 1999 to July 2002, and what the taxpayer understood, and should have understood.

[c] The Contradictions in the specific Strauss ruling on February 13, 2001 [see Tab # 6], in comparison with the CCRA November 4th, 2003 Notice of Decision [see Tab #8].

[d] The issue of retroactive backdating of an assessment to March 1999 when the official national CCRA Policy P-240 was not issued until July 2002. Also, the official CCRA website showed “Dietary Supplements” as zero rated groceries in 2000 and 2001! [see Tab # 6]

This is again contradictory and strengthens our assertion that our client cannot legally be expected to pay GST on their products for the time period from March 1st, 1999 to June 30th, 2002. 

[e] CCRA states in their April 9th, 2003, letter that “CCRA considers that a product will be food or beverage if an average consumer would recognize the product as a food or beverage in the course of buying basic groceries”.

The question is what is meant by “average consumer”, “groceries”, and “in course of buying basic groceries”?

According to this same CCRA letter “The GST legislative definition of basic groceries as food or beverage for human consumption [including ingredients to be used in the preparation of food or beverages] was derived from the prior Federal Sales Tax definition of section 50 [1] of the Excise Tax Act”.

This definition was tested at the Federal Court of Appeal 1995 in the case of “Shaklee Canada v. Minister of National Revenue”. [see Tab #6].

[f] The Shaklee case deals with the specific issue of vitamins, minerals, and fiber products, not foods [such as garlic], nor herbs, and spices which are the components of Strauss’s products, and are actually  “seasonings”

[g] This case actually supports our assertion that our products are legally under the legislation foods – see the legislative defined of food, which includes “SEASONINGS”. 
Section 50[1] specifically exempts  “SEASONINGS”, and our client’s products are herbs and spices, which are defined as seasonings. Seasonings are also viewed by the “average consumer” as foods, and brought at the same time as “groceries”. There are other issues with “mixed”, “human consumption”, “ingredients to be used”, etc.  

Please see case law Tabs # 2, # 3, # 4, # 6, # 14, and # 25, which clearly proves that the CCRA premise is without any legal foundation, and contradictory to their own traditional definitions and common sense. Our exert witnesses will testify to the common word, and scientific understanding of the meanings of these words. 

[h] CCRA in their April 9th, 2003 letter clearly states, “The charging of GST is governed by the provisions of the Excise Tax Act [“ETA”] and not according to other government department policies or legislation”.

Appeals role in this case is limited to determining if the assessment was correct according to the ETA.

GST Memoranda [New Series] are not law. These publications reflect the “Department’s interpretation of the law”.

Again, CCRA is contradicting itself – it did not seriously address all of the points raised in our Notice of Objection dated July 18th, 2003 [see Tab # 13]. CCRA did not negotiate in good faith all of the issues raised in our Objection, and CCRA has failed to provide any directly relevant case law, legislative references, and / or Governor-in-Council authorized regulations to: 

[a] Charge GST on our client’s products at all, 

[b] to ignore two previous audits, and retroactively prior to even a national Policy   Release [P-240 dated July 2002] assess our client, and worst of all 

[c] To target our client for some yet unknown reason for such punitive processes, including an explanation about why Health Canada and CCRA also in such close time spans took aggressive regulatory actions against the Applicant.

This last issue broadens out, and includes what appears to be a premeditated effort by federal authorities [Health Canada, Agriculture Canada, and CCRA] to put the Applicant and its principles, and associated family members out of business, and into personal and business bankruptcy – [see Tabs # 8, #11, # 14, # 16, #17, #18, #19, and #20]

[I] As to the issues of “Fairness and Wash” issues, according to our information to date CCRA has not contacted all of the Strauss customers, and has not done an appropriate network audit to determine in the next two GST selling tiers down who charged GST, and how much was legally remitted for the March 1st, 1999 to June 30th, 2002 time period.

It is very difficult for our client to figure this out, and we will be requesting this Honourable Court to order CCRA to do these audits and provide us with the results should this Honourable Court decide that some, or all of our client’s products in the March 1st, 1999 to June 30th, 2002 period were subject to GST.

[j] Targeted Audits – we do not believe that the following statement in the CCRA letter dated April 9th, 2003 is the “WHOLE STORY”. We will be requesting this Honourable Court to order full disclosure of all CCRA and related departmental records, files, etc.

We will also be requesting this Honourable Court to order examinations under oath of all federal staff and consultants that were involved in this matter.

[k] Incorrect audit findings - CCRA did not use primary data, and has refused to do a re-audit.

The company was a small fast growing Kamloops family business prior to what we believe, was an orchestrated multi-departmental attack on the business – 

[a] CCRA GST audit late 2002, 




[b] Health Canada - 73 criminal charges files against Jim Strauss Senior [not involved in business – charges now dropped and civil action occurring – [see  Tabs # 8, #11, #14, #16, #17, #18, #19, and #20], against Peter Strauss – President / Director and shareholder [charges now dropped and civil action pending – not filed yet, waiting outcome of Jim Strauss senior’s action], and Strauss Enterprises Ltd. [o/a Strauss Herb Company] in January 2003, and 

[c] then an Income Tax audit by CCRA early 2003. [see Tab #16]

[8] Our issues with the CCRA’s Notice of Decision dated November 4th, 2003 are as outlined below:

[1] The entire Review process was biased and prejudicial. CCRA failed to deal with all of the issues raised in any meaningful manner. See issues raised in Item # 7 above re: their April 9th, 2003 letter.

[2] In CCRA’s Notice of Decision [see Tab # 22] dated November 4th, 2003 CCRA is correct  “Your representation is that suppliers of herbs, spices, dietary supplements and combinations thereof are legal foods, and are therefore not subject to the Goods and Services Tax [GST]”.
[3] The CCRA’s statement “It is determined that the capsulated blended spice and herb loose teas and blended spice and herb drops supplied by the company are subject to GST according to subsection 165. [1] of the Excise Tax Act [“ETA”]. These products are not zero rated as basic groceries as defined in Part 111 of the Schedule V1 to Excise Tax Act [“ETA”]. They are not food or beverage for human consumption and are not ingredients to be mixed with or used in the preparation of food or beverages, as required for zero rating” is quite simply a ridiculous statement!

First - there is no legal foundation given and referenced for this position.

Second - the CCRA had audited our client twice, and made several formal and informal rulings on their entire inventory including the February, 2001 [see Tab # 6], and all of these contradict, partly and or entirely this statement.

Thirdly – the only case law provided by CCRA actually deals with unrelated products to our clients, that being vitamins, minerals, and fiber. [see Tab # 22]

Fourthly – this is a unique ruling that targets my client, and if applied fairly, and evenly by CCRA nationally to all food and grocery stores would raises hundreds of millions of dollars of new revenue, and cause considerable legal, financial, and political issues, and on parts of the Applicant’s inventory directly contradictions the February 13th, 2001, local rules. [see Tab # 6].

Fifthly – the perverse scheme to attempt in Canada and internationally [see Tab # 17] GST on dietary food supplements that are essential grocery items brought and used daily by over 60% of Canadians is against the Public Interest, both pertaining to the health and well-being of Canadians, and to getting under control the runaway costs of publicly funded health care.   It is also contradictory to Internationally and US regulatory views [see Tabs # 5, # 23, and # 26] and the health and well-being needs of citizens. [see Tabs # 27].

[9] This whole matter also raises potential civil and property rights, and taxation jurisdictional issues involving Sections 91 and 92 of the BNA Act, 1867, as well as Canadian Charter of Rights and Freedom issues under Sections 2, 7, 8, 12, 15, 24, and 52 of the Constitution Act, 1982.

[10] As this Honourable Court is aware, there has been ongoing issues since the introduction of the “Temporary” 1917 War Tax upon Incomes Act, updated in 1948, 1967, 1990, 200, and 2003 as to the jurisdictional issues surrounding “Direct”, and “Indirect” taxation powers, and which level of government under sections 91 and 92 of the BNA Act, 1867, and updates since has the power to tax, and whether the GST and / or Income Acts are even valid.

The Applicant raises this issue as well – see case law and analysis by one of our potential witnesses in Tabs # 48, and # 49.  

