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MEMERANDUM OF ARGUMENT

1. The Province states at paragraph 3 of their Response that: “…fluoridation is a safe and effective means of promoting dental health…the Applicant’s own witnesses accepted that this is the mainstream or orthodox scientific view.” 

2. This is very misleading statement, and the Province is fully aware of this!
3. The Applicant’s expert witnesses do indeed “accept” that the “mainstream or orthodox scientific view” by Health Canada bureaucrats (e.g. M. Giddings, J. Paterson, etc.) is that “…fluoridation is a safe and effective means of promoting dental health.” But, the Applicant’s expert witnesses (Drs. Limeback, Hirzy, Marcus, Mullinex, Foulkes and Connett) DO NOT accept, and have NEVER accepted that the “mainstream or orthodox scientific view” by dental researchers (e.g. Dr. David Locker, etc.) is that fluoridation is “safe and effective” in 2004!!!

4. In order for this Court to understand the trial judge’s overriding and palpable errors, it must look closely at the numbers, total fluoride intakes, to find the truth.

5. The trial judge found that the “optimal” level for fluoridation (“.8 to 1.2 parts per million”) was “based on Dose Response published in the 1940’s” assuming “no other source of fluoride except food” (1) is ingested. Other sources of fluoride, besides food, ARE being ingested in Canada today, and the trial judge recognized this by finding: “It is also clear that people’s total exposure to fluoride, both in fluoridated and non-fluoridated communities, has increased since the 1940’s. This is a result of increased public water fluoridation, ingestion of fluoride through food and beverages produced in fluoridated areas, and the exposure to fluoride from dental products such as supplements, toothpaste and mouth rinses.” (2) This is the trial judge’s error, not recognizing that since other sources of fluoride, besides just food, is being ingested today, the 40’s Dose Response data showing 0.8 to 1.2 ppm as the “optimal” is too high, as is 0.8 to 1.0 ppm, and MUST be reduced in accordance with the increased exposure from other fluoride sources!
6. Public water fluoridation at 0.8 to 1.2 ppm was seen to be “safe and effective” by the Respondents in the 1940’s (i.e. it delivered maximum reductions in decay and caused minimum – 10% or less – cases of mild dental fluorosis) BUT, in 2004, when OTHER sources of fluoride BESIDES JUST FOOD are being regularly ingested by Canadians, and these other sources (toothpaste, mouth rinse, etc.) deliver as much or more fluoride as fluoridated water and food did in the 1940’s, we have a problem of over-exposure to fluoride, as the Locker Report found (3)! 

7. The trial judge’s main overriding and palpable error in this regards is finding that the Federal-Provincial Subcommittee on Drinking Water (the Respondents) took into “consideration” the other sources of fluoride, besides just food, ingested in Canada today when they set the “optimal” level for fluoridation at 0.8-1.0 mg/L in 1996, when they CLEARLY DID NOT because this “optimal” level is basically the SAME “optimal” level that was set in the 1940’s (0.8 to 1.2 mg/L) and fluoride intakes in Canada are “5 to 10 timers higher now than 30 years ago.” (4) Contrary to the Respondents and trial judge, other exposures to fluoride, besides food, were NOT taken “into account” when determining the 1996 “optimal and maximum concentrations” (0.8 to 1.0 mg/L and 1.5 mg/L) for fluoridation in Canada, as the Subcommittee’s 1996 Fluoride Guideline CLEARLY STATES by finding: “It is apparent from the data in Table 1 that some children who consume drinking water containing 0.8-1.0 mg/L fluoride may have total daily fluoride intakes that exceed the TDI.” (5) The TDI is the “daily fluoride intake that is unlikely to produce moderate to severe dental fluorosis.” (6) So, if children in Canada are EXCEEDING THE TDI drinking so-called “optimally” fluoridated water (0.8-1.0 mg/L) today, how can this level be the “optimal” level? It CAN NOT because the “optimal” level for fluoridation is a level that causes NO DENTAL FLUOROSIS (7) or at most 10% mild dental fluorosis (8) – and today’s so-called “optimal” level for fluoridation (0.8-1.0 mg/L) causes up to 76% (9) dental fluorosis/fluoride poisoning in Canada with up to 18.8% (10) of these cases being moderate dental fluorosis; a severity of fluoride poisoning NOT to occur by fluoridation, hence the reason behind the Maximum Allowable Concentration! (11)
8. Fluoridation in Canada/BC is “arbitrary” in the sense that it does not further the “legitimate public policy objectives chosen by the legislature” because today all Canadians already ingest “optimal” amounts of fluoride from just using toothpaste and food and the objective of fluoridation was to provide “optimal” daily doses of fluoride and this IS being provided today for over 90% (12) of kids in Canada by just fluoridated toothpaste, and anymore fluoride from water will only harm them!
9. The Province claims that inorganic fluoride is not “a binary compound of the element fluorine” but this is the definition of fluoride in the Canadian Oxford Dictionary (13). The Province also claims “…the quantities (of fluoride) ingested by a person drinking fluoridated drinking water, is not toxic.” (14). But this also is another clear LIE told by the Respondents to avoid abiding by the laws (s. 245 Criminal Code Act, s. 7 Charter, etc.) of Canada! Toxic is defined by the Canadian Oxford Dictionary as: “poisonous” and dental fluorosis (mottling of dental enamel) is defined as a: “poisoning by fluorine or its compounds…” and the trial judge found “causation” (15) between dental fluorosis (fluoride poisoning) and fluoridated drinking water – MEANING, fluoridated water IS TOXIC (poisonous) and the Respondents, and this Court, now know it, and MUST act!

10. Hydrofluorosilicic acid, the most popular inorganic fluoride used in Canada, is contaminated with arsenic and mercury (16) and is illegal to use as a drug under the Food and Drug Act (17) and the trial judge erred in finding and ruling otherwise.

11. Fluoridation DOES delay the eruption of children’s teeth, as the evidence clearly shows (18), and the trial judge was silent in this regard, making no findings at all.

12. The Province “disputes that fluoride in drinking water is a drug or medication” (19) but the trial judge CLEARLY FOUND that: “…fluoride is being used as a drug or a medicine, at least for the purposes of promoting health when it is added to the public water.” (20). The Province purposely obfuscates the difference between naturally occurring fluorides in fresh water, and fluorides purposely added to fresh water as a drug or medicine to treat Canadians, to save their argument that fluoridated water is not a drug or medicine but, IT IS a drug according to the trial judge and the Food and Drug Act which defines “drug” as “any substance ...represented for use in (a) the…treatment…of a disease, disorder, abnormal physical state…” (21). The Province tries to pass fluoridation off as a natural process BUT it’s a drug treatment that requires INFORMED CONSENT by EVERY PERSON being treated by it in Canada BEFORE they swallow any fluoridated/medicated water! Period! The Province, through their Medical Health Officers, administer all fluoridation programs in British Columbia, as only registered medical doctors can lawfully administer a drug treatment in B.C. under existing laws (Medical Practitioners Act, etc.), not city waterworks engineers!!!

13. This Court MUST order the examination of the Applicant’s expert witnesses (Drs. Limeback, Locker, Mullinex, Hirzy and Marcus) and the Respondents expert witnesses (Michele Giddings and Joel Paterson) on oath, by interrogatories or otherwise, using this Court’s power under s. 85(1) of the Supreme Court Act, to fully understand the trial judge’s overriding and palpable error in giving the Applicant’s expert evidence little or no weight and dismissing it as “unhelpful” when the thrust of this evidence was pointing out the deleterious levels of fluoride ingested in Canada today, deleterious levels of fluoride ingestion that have been CONCLUSIVELY linked to epidemic levels of dental fluorosis, skeletal fluorosis, bone fractures and cancer, among other serious diseases/disorders!!!     

14. This Court can clearly see that the trial judge DID NOT factor in the TOTAL INTAKE OF FLUORIDE when declaring at para. 108 that “…the evidence does not indicate that the health risks complained of are caused by the consumption of optimally fluoridated water” by his finding at para. 68 that the dental fluorosis seen in fluoridated communities in Canada are ONLY “very mild incidents”. Dental fluorosis rates in so-called “optimally” fluoridated communities in Canada are 0.4% severe, 4-18.8% moderate and up to 76% total cases – not all are “very mild incidents”, as was the case in the 1940’s, BUT clearly not the case in 2004! 

15. Public water fluoridation has NO RATIONAL CONNECTION to safely and effectively treating dental caries in Canada today, as it purportedly did in 1945 when it was the only source of fluoride available besides “trace” (22) amounts in food, as OTHER SOURCES OF FLUORIDE (toothpaste, mouth rinse, tea (23), food, beverages, etc.) are now delivering more daily fluorides than “optimally” fluoridated water did in the 40’s WITHOUT the “optimal” level being reduced!!!
16. Promoting fluoridation as a “safe and effective” treatment today is FRAUD. The Respondents know this and don’t care. They can foresee the overdosing effect of fluoridation if used in conjunction with fluoride toothpaste and food but fail to do anything. This Court MUST act for Canadians and ban fluoridation immediately!

17. Canada claims: “…there is no evidence that Mr. Millership has suffered any damages that were related to fluoride.” (24) This is just another LIE. The trial judge found “causation” between fluoridated water and dental fluorosis and Mr. Millership has very mild dental fluorosis/fluoride poisoning. The Respondents in their Responses and the trial judge make no mention of the fact that dental fluorosis, according to the Locker Report: “…can lead to embarrassment, self-consciousness and a decrease in satisfaction with the appearance of the teeth.” (25). They continue to dismiss dental fluorosis as just a “cosmetic or aesthetic” problem but it’s also a biomarker of over-exposure to fluoride and a disease that causes normal teeth to become hypomineralized and disfigured. Liability awaits! 
18. The Respondents are criminally negligent in not reducing the “optimal” level for fluoridation in Canada when fluoridated toothpaste was brought onto the market in the 1970s (because this source provides “optimal” or more amounts of fluoride) and when fluoride intakes from food went from 0.5 mg/day in the 1940s to around 2 mg/day (26) for adults today (with a similar 4 fold increase for children!). The trial judge’s palpable/overriding error is finding that “optimally” fluoridated water ALONE is “safe and effective” when the TOTAL fluoride intake is what counts!
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