File # ___________

IN THE SUPREME COURT OF CANADA

(APPEALED FROM THE BRITISH COLUMBIA COURT OF APPEAL)

BETWEEN:

KEVIN JAMES MILLERSHIP

APPLICANT

AND:

HER MAJESTY THE QUEEN

 IN RIGHT OF THE ATTORNEY GENERAL OF CANADA

AND HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA

RESPONDENTS
_____________________________________________________________

APPLICATION FOR LEAVE TO APPEAL

TAKE NOTICE that Kevin James Millership hereby applies for leave to appeal to the Court, pursuant to sections 40, 43(1), 43(1)(a), 43(1.1), 45, 85 and 92 of the Supreme Court Act and Rule 25, 26 and 28 of the Rules of the Supreme Court of Canada, from the judgment of the British Columbia Court of Appeal File # CA 30551 made January 7, 2004, and for an order: (1) declaring that section 523(3) of the Local Government Act, or any other Act in Canada purporting to authorize public water fluoridation by referendum, is unconstitutional legislation under section 7, 12 and 15 of the Charter of Rights and Freedoms and is unable to be saved by section 1 of the Charter of Rights and Freedoms and is of no force or effect; (2) declaring that public water fluoridation under section 523(3) of the Local Government Act, or any other Act in Canada that purports to authorize fluoridation by referendum, unconstitutionally and unlawfully drugs people in Canada with fluoride without their informed consent; (3) declaring that public water fluoridation under section 523(3) of the Local Government Act, or any other Act in Canada that purports to allow public water fluoridation by referendum, unconstitutionally and unlawfully poisons Canadians with fluoride, directly from the public water and indirectly by the halo effect; (4) granting a permanent injunction to enjoin all public water fluoridation programs in British Columbia under section 523(3) of the Local Government Act; (5) granting an permanent  injunction to sever section 523(3) of the Local Government Act and read in that public water fluoridation is not authorized; (6) staying all costs awarded against the Applicant in the lower court or such further or other orders that said Court may deem appropriate.

AND FURTHER TAKE NOTICE that this application for leave is made on the following grounds:

1. The court appealed from failed to rule if public water fluoridation under section 523(3) of the Local Government Act unlawfully and unconstitutionally subjects people in British Columbia to the medical treatment of public water fluoridation;

2. The court appealed from failed to rule if public water fluoridation under section 523(3) of the Local Government Act unlawfully and unconstitutionally subjects people in British Columbia to state interference with their bodily integrity;

3. The court appealed from failed to rule if public water fluoridation under section 523(3) of the Local Government Act unlawfully and unconstitutionally poisons people in British Columbia and Canada with fluoride;

4. The court appeal from failed to rule if public water fluoridation under section 523(3) of the Local Government Act unlawfully and unconstitutionally subjects people in British Columbia to cruel and unusual treatment;

5. The court appealed from failed to rule if public water under section 523(3) of the Local Government Act unlawfully and unconstitutionally discriminates against people in British Columbia who: (a) already ingest “optimal” daily amounts of fluoride from other sources besides water (food, toothpaste, etc.); (b) are formula-fed infants; (c) drink more than average amounts of water; (d) have kidney disorders; and (e) have immediate side-effect to fluoridated water; denying these people in British Columbia equal protection and benefit under this legislation.      

6. The court appealed from failed to see that the “mainstream view” of public water fluoridation’s safety and effectiveness from bureaucrats, political bodies and managers in Health Canada, the Canadian Dental Association, the Canadian Medical Association, the W.H.O., the U.S. FDA, etcetera, means little to nothing, as this “mainstream view” of public water fluoridation’s safety and effectiveness is not the relevant “mainstream view” as this comes from the “mainstream” scientists from the relevant scientific communities studying public water fluoridation, scientists such as Drs. Locker, Limeback, Hirzy, Marcus, Mullinex, etcetera, scientists who unequivocally state that public water fluoridation it is not safe or effective for infants, children and adults who: (a) already consume the so-called “optimal” daily dose of fluoride from sources other than water (toothpaste, food, tea, pharmaceuticals, etcetera); (b) drink above average amounts of water; (c) have kidney disease; or (d) drink or cook with the artificially fluoridated, drugged, poisoned, un-potable municipal water supply over the short or long term.   

Dated at Penticton, British Columbia on February ____, 2004

SIGNED BY: Kevin James Millership

Applicant

107-3004 South Main Street

Penticton B.C. V2A 5J6

Tel: (250) 493-0510 or email: kevinmillership@hotmail.com
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PART I

STATEMENT OF FACTS

1. The Applicant is challenging the constitutional validity of section 523(3) of the Local Government Act because this legislation purports to allow municipalities in British Columbia the statutory right to practice public water fluoridation by majority referendum. 

A. General Facts

2. In the past proceedings, the Applicant sought declaratory and injunctive relief in relation to his constitutional challenge to the practice of public water fluoridation in British Columbia and Canada and damages for his dental fluorosis fluoride poisoning he suffered as a result of the fluoridation of the municipal water supply of Kamloops, British Columbia, Canada (his hometown) in the 1970s. He is not seeking damages in this Court.   

Public Water Fluoridation

3. Fluoridation is the process of deliberately adding inorganic fluoride to a municipal water supply as a means to treat tooth decay. Inorganic fluoride is a binary compound of the element fluorine, a highly poisonous negatively charged element (1). Fluorine binds to positively charged elements such as calcium, aluminum, and all other positively elements, and occurs naturally as calcium fluoride in some, but not all, fresh water supplies in British Columbia, with a mean concentration of <0.2 mg/L (2). 

4. The official goal of public water fluoridation is “the addition of fluoride to a municipal water supply so that the fluoride concentration reaches the optimal level to prevent a substantial degree of dental caries without leading to dental fluorosis.” (7)
5. Artificial sources of fluoride used for fluoridation include (hydro) fluorosilicic acid, a “poison and hazardous waste by-product” (5) of the phosphate fertilizer industry. Its 24% fluorine by weight and unlawfully (as a drug) contains arsenic, mercury, etc. (6)
6. Fluorine is the 13th most abundant element in the earth’s crust, it appears in nature as bound fluorides, making toxic fluoride elements. Fluoride is not an “essential element” for human growth (3). Fluoride is widely used as a pesticide, insecticide and rat poison (4). 

7. In 1931, Dr. H. Dean was dispatched to Texas, Colorado and Arizona to diagnosis what was causing high rates of discolored teeth in some communities there (a condition than referred to as Texas Teeth or Colorado Brown Stain). Dr. Dean linked this  discoloration/hypominerlization of tooth enamel (now known as dental fluorosis) to the natural concentrations of fluoride in these communities’ drinking water supplies. Dr. Dean found that: (a) 1.0 ppm (1 mg/L) was the “…threshold level of fluoride in drinking water at which [dental] fluorosis became a problem…when more than 10% of children show…fluorosis.”; (b) 1.0 mg/L is the “…minimal threshold of endemic fluorosis.”;     and (c) “…1.0 mg/L in water provided ‘minimum caries with maximum safety.’”(8)
8. Despite opposition, many communities in the U.S. and Canada began adding inorganic fluoride to their public water systems in and after 1945 to treat dental caries.

9. Dental caries or decay is caused by bacteria in dental plaque, which convert sugar into acids that can cause decay of the enamel surfaces of the teeth. Fluoridation purportedly remineralizes decayed tooth surfaces, reducing tooth decay but, fluoridation has also been linked to delaying children’s teeth from erupting out of their gums for 1 to 2 years (9), thus only delaying the onset of dental caries, not preventing or treating them.

10. Public water fluoridation is a means of delivering fluoride, used as a drug or medication, to people in Canada through their municipal drinking water supply,

regardless of need, want, or even knowledge. People in Canada who voted no in their municipal fluoridation referendum; didn’t vote in their municipal fluoridation referendum (out of ignorance, apathy, inability); or voted yes in their municipal fluoridation referendum without being informed of the true risks and benefits of fluoridation; are drugged without informed consent when they consume fluoridated public water in Canada. Public water fluoridation poisons people in Canada, causing dental fluorosis and other serious diseases, disorders and death. Public water fluoridation denies potable drinking water rights of people in British Columbia under the Health Act/Safe Drinking Water Regulation, the Criminal Code Act and the Food and Drug Act as artificially fluoridated municipal drinking water supply in Canada is not potable water under the law, its medicated, poisonous, deleterious un-potable water that drugs people in Canada without their informed consent, in many cases without even their knowledge, thus denying the liberty rights people in Canada under s.7 of the Charter of Rights and Freedoms and contravening the Health Care (Consent) and Care Facility (Admission) Act. Fluoridated water is a “drug” and it is unlawfully distributed as a sample through municipal water supplies in Canada by referendum, and it’s done without justification as everyone today is receiving their “optimal” dose of fluoride from toothpaste or food.

11. Almost fourteen million Canadians, including those in Ottawa, are now receiving artificially fluoridated/medicated water from their municipal drinking water supply. (10)
12. An acknowledged side effect of consumption of fluoridated water by children whose adult teeth have not yet erupted is an increased risk, rate, and severity of dental fluorosis. Dental fluorosis is not only a cosmetic problem; it’s a disease that causes normal teeth to be hypomineralized before eruption from the gums (11). In the mild forms of dental fluorosis, teeth have hypomineralized, opaque white spots and streaks in the enamel that are prone to light staining from food and beverage products. With higher severities of dental fluorosis, teeth are heavily stained, pitted and flaky, conditions leading to further decay, impaired tooth function, and the associated pain and expense (12). The cosmetic/disfiguring effect of dental fluorosis may lead to embarrassment, self-consciousness and a decrease in satisfaction with the appearance of teeth for children and adults (13). The psychological behavioral impact of dental fluorosis has been associated with overcrowding and overbite (14), conditions driving the demand for orthodontic care. The Canadian Oxford Dictionary defines [dental] “fluorosis” as “a poisoning by fluorine or its compounds…” (15) Fluoridation poisons Canadians with fluoride, causing epidemic levels of dental fluorosis (mottled enamel) to occur in Canada today; disfiguring and poisoning up to 76% of the children living in an “optimally” fluoridated community.

13. In addition to dental fluorosis, qualified researchers have linked public water fluoridation to skeletal fluorosis (16), bone fractures (17), cancer (18) and other negative health effects (19). And as such, fluoridation has continued to generate controversy. The appeal court judges and trial judge agreed with the Respondents that despite this controversy, the “mainstream view” of the dental and medical professionals and among scientific researchers is that water fluoridation is a safe and effective practice (20) but, the “mainstream view” the Respondents, trial judge and appeal court judges relied upon was that espoused by political representatives, appointees and managers at Health Canada, the Canadian Dental Association, the WHO, the U.S. FDA, etcetera (all advocates of fluoridation); not the “mainstream view” espoused by the relevant scientific community studying public water fluoridation today (Drs. Locker, Limeback, Hirzy, Marcus, etc.). 

14. Dr. David Locker (author of a 1999 public water fluoridation inter-governmental report entitled, “Risks and Benefits of Water Fluoridation – An Update of the 1996 Federal Provincial Subcommittee Report”; making him an authority on the  “mainstream view” of fluoridation and a high-ranking Canadian dental health researcher) authored an article in the Journal of the Canadian Dental Association in the year 2001 entitled, “The Science and Ethics of Water Fluoridation”, in which he declared that “…the benefits of water fluoridation are exaggerated by the use of misleading measures of effect such as percent reductions. The risks are minimized by the characterization of dental fluorosis as a ‘cosmetic’ problem…In the absence of comprehensive, high-quality evidence with respect to the benefits and risks of water fluoridation, the moral status of advocacy for this practice is, at best, indeterminate, and could perhaps be considered immoral.” (21)  

15. Dr. Locker is not the only “mainstream” health professional to declare that public water fluoridation is no longer considered to be safe or effective today. Dr. Hardy Limeback (Associate professor and Head of Preventative Dentistry at the University of Toronto, PhD in biochemistry and past Chair and organizer of the Canadian Dental Association’s 1997 Canadian Consensus Conference On The Appropriate Use Of Fluoride Supplements For The Prevention Of Dental Caries In Children; making him an authority on the “mainstream view” of fluoridation and a high-ranking Canadian dental health researcher) has been against public water fluoridation since April of 1999, declaring in April 2000: “…I am now officially opposed to adding fluoride to drinking water…fluoridation is no longer effective…Fluoridation has been shown to delay the eruption of teeth and may simply postpone dental decay…only a few years of fluoride ingestion from fluoridated water increases the risk for bone fracture…The issue of mass medication of an unapproved drug without informed consent of each individual must also be addressed…Individuals who are susceptible to fluoride’s harmful effects cannot avoid ingesting this drug…The rights of individuals or even groups of society to enjoy freedom from involuntary medication certainly outweigh the right of society to enforce public health measures when the evidence of benefit is marginal at best…new evidence has convinced me that the benefits of water fluoridation no longer outweigh the risks…of this outdated public health measure.” (22) Dr. Limeback wrote to the Applicant on August 12, 2001 declaring, “…I agree that fluoridation is no longer effective and is dangerous to the health of consumers.” (23)         

16. The most comprehensive up to date Canadian analysis of reliable epidemiological studies of the risks and benefits of public water fluoridation in Canada today is Dr. David Locker’s “Risks and Benefits of Water Fluoridation – An Update of the 1996 Federal Provincial Subcommittee Report” (the “Locker Report”). This report was commissioned by Health Canada and the Province of Ontario and published by 3 researchers (including Dr. Locker) from the University of Toronto in 1999. The findings included the following: 

(a) “In Canada, actual intakes [of daily fluoride] are larger than recommended intakes for formula-fed infants and those living in fluoridated communities. Efforts are required to reduce fluoride intakes among the most vulnerable age group, those seven months to four years.” (24) 

(b) “For the age groups 7 months to 4 years and 5 to 11 years the ATDFI [Actual Total Daily Fluoride Intake] for those living in fluoridated communities exceed the levels recommended in order to avoid moderate [dental] fluorosis” (25). “Clearly, the simplest way of reducing the prevalence of dental fluorosis in childhood populations is to cease to fluoridate community water supplies.” (26) 

(c) “…since fluoride is available from a number of sources, the absence of water fluoridation does not mean that the population is not exposed to levels of fluoride effective in terms of reducing dental decay. Rather, water fluoridation should be targeted to areas where the prevalence of decay is unacceptably high.” (27)
(d) The 1996 Federal Provincial Subcommittee Report entitled Fluoride (also known as the fluoride “guideline” or Patterson Report) “…did not address whether or not water fluoridation produces appreciable benefits in the modern context when caries rates in children are low and fluoride is obtained from many sources…” and it “…included reference to very few papers published after 1993.” (28) 

(e) “…rates of dental decay are lower in fluoridated than non-fluoridated communities. The magnitude of the effect is not large in absolute terms, is often not statistically significant and may not be of clinical significance.” (29) “Canadian studies do not provide systematic evidence that fluoridation is effective in reducing decay in contemporary child populations.” (30) “The few studies of communities where fluoridation has been withdrawn do not suggest significant increases in dental caries as a result.” (31)
(f) In Canada, “20 to 75%” of children in fluoridated communities and “12 to 45%” in non-fluoridated communities have dental fluorosis. (32) Very mild and mild dental fluorosis “…can lead to embarrassment, self-consciousness and a decrease in satisfaction with the appearance of the teeth.” (33)
(g) “…while serum fluoride levels induced by drinking water treated for caries prevention may not reach an osteoanabolic threshold, a long-term (>30 years) fluoride accumulation in bone has the potential to lead to a fluoride content which may adversely affect bone strength.” (34)
17. Researchers at the University of York in 2000 published a review of a number of studies showing the risks and benefits of public water fluoridation entitled “A Systematic Review of Public Water Fluoridation” (the “York Review”) but they themselves found that: “…the scope of this review was not broad enough to answer independently the question ‘should fluoridation be undertaken on the broad scale in the U.K.?’ Important considerations outside the bounds of this review include the cost-effectiveness of a fluoridation program, total fluoride exposure from environmental and non-environmental sources other than water, environmental and ecological effects of artificial fluoridation and the ethical and legal debate.” (35) As such, it is quite unhelpful.

18. In Canada, a Federal/Provincial/Territorial Subcommittee has been established by the Respondents to issue drinking water guidelines in Canada. Their official name is the Federal-Provincial Subcommittee on Drinking Water (the “Subcommittee”) and it consists of government appointed scientists and researchers who review scientific research and make recommendations on appropriate concentrations of substances in drinking water, including optimal and maximum levels of fluoride. 

19. The Subcommittee recommended in their 1996 Fluoride guideline an optimal range of fluoride in drinking water of 0.8 – 1.0 mg/L and a maximum allowable concentration of 1.5 mg/L but, this recommendation was made even though the guideline found that  “some children who consume drinking water containing 0.8 - 1.0 mg/L fluoride may have total daily fluoride intakes that exceed the TDI…” (36) [TDI: Total Daily fluoride Intake that is unlikely to produce moderate to severe dental fluorosis (37)].

20. The Respondents and the trial judge declare that 0.8 – 1.0 mg/L is the optimal concentration for public water fluoridation in British Columbia and Canada today based on the Subcommittee’s recommendations in their 1996 Fluoride guideline but, the Subcommittee changed their 1996 Fluoride guideline at their meeting in May of 1997 where they state for action: “The guideline for fluoride of 1.5 mg/L was re-affirmed at the meeting, however, the optimum level was lowered to 0.8 mg/L with no variation for

 temperature.” (38). This clear error in fact was not addressed by the appeal court judges.

21. The “mainstream view” of dental and medical professionals and scientific researchers in regards to public water fluoridation in Canada today is clearly set out in a exchange between Dr. Locker and Subcommittee member D.G. Green in the year 2000. D.G. Green reviewed for the Subcommittee the Province of Ontario/Health Canada’s 1999 Locker Report, authored by Dr. Locker. The exchange included the following:

(a) D.G. Green found that the Locker Report was “scientifically sound and supportable” and he felt he would “support any recommendations” Dr. Locker “may have regarding fluoride levels in drinking water based on the content” of his report, but he suggested that Dr. Locker “clarify” the recommendations. (39)

(b) Dr. Locker wrote back declaring: “My opinion is that we have moved from a period of certainty with regard to guidelines re: water fluoridation to one of uncertainty. During the period of certainty, rates of dental decay in children were universally high, there was negligible consumption of fluoride from other sources, the prevalence of dental fluorosis was low and there was little concern about the aesthetic effects of fluorosis. Consequently, it was possible to specify a single optimal rate…I think we have now entered a period of uncertainty with respect to establishing optimal levels. In many (but not all) communities decay rates in children have declined substantially and there has been a corresponding reduction in the benefits to be obtained from water fluoridation. Moreover, fluoride is now available from multiple sources and there are concerns about excessive intakes in children. Fluorosis rates have risen and changing aesthetic sensibilities may mean that these are increasingly unacceptable to the lay population. Under these conditions it is not possible to specify an optimal level of fluoride in the water supply that is universally applicable. Rather the optimal level needs to be flexible to take account of local variations. Consequently, I would agree with the emerging opinion that not all communities need fluoridation and where fluoridation is needed or desirable the level should be set after taking into account rates of decay, ingestion of fluoride from other sources, fluorosis rates and the community’s values regarding the balance between caries and fluorosis. (40)
(c) Dr. Locker told D.G. Green that “…even if an optimal range [for fluoridation in Canada] is appropriate the problem is that we do not know where to set the level for any particular community.” (41)
22. Dr. Locker found that it is “not possible to specify an optimal level” of fluoride for fluoridation in Canada today because: (1) the “multiple sources” of fluoride available today (toothpaste, pesticides, etc.) that were unavailable to be ingested in the 1940s when fluoridation “optimal” level (1 mg/L) was set; (2) the “excessive [fluoride] intakes in children” today; (3) the “changing aesthetic sensibilities with [dental] fluorosis; and (4) the “corresponding reduction in the benefits” of fluoridation with the increased fluoride  exposure (toothpaste, etc.) occurring in Canada since fluoridation inception in 1945.

Public Water Fluoridation in British Columbia

23. The fluoridation of public water in British Columbia was first authorized in 1957 with the enactment of the Municipalities Act, S.B.C. 1957, c.42. Section 634(2) and (3) of that Act authorized municipalities to fluoridate their drinking water if the measure was approved by 60% of the local electorate in a referendum.

24. Currently, section 523(3) of the Local Government Act permits the fluoridation of public water in British Columbia if such the measure is approved by a simple majority of local residents in a referendum. Section 523 provides:

 523 (1) Subject to the Health Act, a council may, bylaw,

(a) regulate for the purposes of maintaining, promoting or preserving public health or maintaining sanitary conditions, and

(b)  undertake any other measures it considers necessary for those purposes.

(2) A provision of a bylaw under subsection (1) that regulates is not valid until approved by the Minister of Health, who may consider and deal with it accordingly.

(3) As a limit on subsection (1), a council must not fluoridate the water supply unless the bylaw has received the assent of the electors.

25. In 1961, the Applicant’s hometown of Kamloops, British Columbia, Canada, held a referendum in which fluoridation was approved by 61% of the voters. Fluoridation was also approved in a referendum held in 1993. In 2001, fluoridation was defeated in a third referendum by 64% of the voters.

B. The Applicant’s Claims

26. The Applicant commenced his petition on October 23, 2000. He was seeking declaratory and injunctive relief and damages for personal injuries arising out the fluoridation of the domestic water supply of Kamloops. The Applicant discontinued his action against the Corporation of the City of Kamloops after fluoridation was defeated by referendum in 2001, but continued it against the Province of British Columbia (the “Province”) and the Attorney General of Canada (“Canada”).

27. The Applicant’s claim for damages for personal injury was framed in nuisance, negligence, misrepresentation and strict liability under Rylands v. Fletcher. At trial, the Applicant claimed that he suffered dental fluorosis, skin rashes and a psychological disorder as a result of public water fluoridation in Kamloops.

28. Canada was named as a defendant on the basis of its involvement on the Federal-Provincial Subcommittee on Drinking Water; its administration of fluoridation on military bases and Indian Reserves in Canada (42); and its duty to uphold the Peace, Order and good Government of Canada. The Province was named as a defendant on the basis of its involvement on the Federal Provincial Subcommittee on Drinking Water; its administration of public water fluoridation in communities in British Columbia; and its legislative duty to protect the public health of people in British Columbia. 

29. The injunctive and declaratory relief sought at trial and appeal was premised on the Applicant’s contention that public water fluoridation authorized by s. 523 of the Local Government Act in British Columbia is contrary to varies provincial and federal statues, was ultra vires the provincial legislature, and violated the rights of people in British Columbia and Canada, including the Applicant’s, under ss. 7, 12 and 15 of the Charter of Rights and Freedoms, and as such, a permanent injunction to enjoin all public water fluoridation programs in British Columbia and a declaration of the constitutional invalidity of section 523 of the Local Government Act was available to the Applicant at trial to restrain the Province from acting beyond their lawful authority and competence.  

C. The Summary Trail

30. The parties were in agreement that it was appropriate to deal with the Applicant’s constitutional challenge to the validity of the legislation permitting fluoridation in British Columbia during his summary trail as if it had been brought by way of petition. 

Reasons for Judgment on Constitutional Challenge

31. In his extensive, but in many cases silent and dismissive Reasons For Judgment, the honourable trial judge reviewed most of the evidence led by the parties both in support and in opposition to fluoridation and made the following findings of fact:

[105]…fluoride is being used as a drug or a medicine, at least for the purposes of promoting health when it is added to the public water. (43)

[104] The province notes that the Supreme Court of Canada has found that liberty interest includes the right to make fundamental personal choices free from state interference (Blencoe) supra, para. 54 and that the Ontario Court of Appeal has held that the right not to be subject to medical treatment without informed consent is an aspect of the “liberty” interest (Fleming v. Reid (Litigation Guardian) (1991), 82 D.L.R. (4th) 298 Ont.A.) (44)

[161]…Even if public water fluoridation is the equivalent of mass medication, the evidence with regard to s. 523, which is the only section before me, is that it is done pursuant to the authority of a by-law after a referendum in support of such by-law by the majority of the residents in a community. People are not compelled to consume fluoridated water, although I acknowledge there are practical difficulties in avoiding exposure to fluoride in a community in which the public water system is fluoridated. Members of a community are able to obtain information about the fluoridation of water if they wish, and are given an opportunity to debate the issue and take steps to avoid fluoridated water if they wish. (45)

[115] Although the petitioner and many others may disagree with public water fluoridation it is certainly not done in an arbitrary fashion. It is for the purpose of improving the public dental health, and even if it prevents only one fewer cavity per person over a large population, it could represent tens of thousands or hundreds of thousands of cavities. (46)

[124] The province argues that although young children, or children as a group, may be vulnerable to additional risks of fluorosis, the benefits of fluoridation in reducing dental caries outweigh the risk of fluorosis which is cosmetic only and not of the same fundamental importance as the avoidance of dental caries. I agree. However, it is important that the process of determining levels of fluoridation continue in such a way as to minimize the increase in dental fluorosis. (47)

[108] There is debate among scientists about the effects of fluoridated water. However, the predominant opinion is that public water fluoridation, is effective for the purposes of reducing dental caries, and aside from dental fluorosis, if the levels are not excessive, the evidence does not indicate that the health risks complained of are caused by consumption of optimally fluoridated water. (48)

[112] I find that Mr. Millership’s s. 7 rights have not been infringed by the fluoridation of the public water pursuant to s. 523 of the Local Government Act, provided that fluoridation is maintained within the range of the optimal levels recommended by the Federal/Provincial/Territorial Subcommittee (.8 mg/L to 1 mg/L). This is a minimal intrusion into Mr. Millership’s rights to liberty or security of the person, and did not amount to a prima facie breach of those rights. (49)

[127]…The rate of dental caries among children living in fluoridated and non-fluoridated areas has been reduced over the last fifty years…Public health and the health of children is a pressing objective for s. 1 analysis… (50)

[121] The defendants argue that s. 523(3) does not make a formal distinction between people, and it is clearly not a distinction on the basis of one of the enumerated or analogous grounds in s. 15, those grounds being race, national or ethnic origin, color, religion, sex, age or mental or physical disability. I agree. (51)

[131] I conclude that s. 523 of the Local Government Act is a valid provincial legislation. I find that public water fluoridation pursuant to a by-law passed pursuant to s. 523 does not infringe on Mr. Millership’s rights under s. 6, 7 or 15 of the Charter of Rights and Freedoms. (52)
32. The trial judge made the following findings of fact on how the so-called “optimal” concentration for fluoridation was found by Dr. Dean in the 1940s and why this “optimal” level (1 mg/L) is too high for Canada today because people’s fluoride exposure has increased since the 1940s when the “optimal” level was set because of new sources of fluoride (toothpaste, etc.) were/are available. He found:

[10] Dr. Dean determined…that if water was fluoridated at a rate of one part per million, dental caries or decay was significantly reduced, with minimal occurrence of dental fluorosis. (53)

[95]…the original optimal level of one part per million was largely arbitrary, and…the re-examination of early dose response status suggests a level as low as .6 parts per million would achieve approximately the same reduction in the prevalence of dental decay. (54)

[94] The optimal intakes based on Dose Response published in the 1940’s was .8 to 1.2 parts per million, assuming no other source of fluoride except food. (55)

[76] It is also clear that people’s total exposure to fluoride, both in fluoridated and non-fluoridated communities, has increased since the 1940’s. This is a result of increased public water fluoridation, ingestion of fluoride through food and beverages produced in fluoridated areas, and the exposure to fluoride from dental products such as supplements, toothpaste and month rinses. (56)

33. The trial judge made the following finds of fact in regards to dental fluorosis (fluoride poisoning) and the poisonous nature of water fluoridation:

[68] Dental fluorosis has increased in fluoridated and non-fluoridated communities. In North America, the rate is approximately twenty to seventy-five percent in fluoridated communities and twelve to forty-five percent in non-fluoridated communities. (57)

[140] In the present case, although Mr. Millership may have developed very mild fluorosis even without consuming fluoridated water, it is clear that the consumption of fluoridated water would contribute to the occurrence of dental fluorosis. I am satisfied that Mr. Millership has established causation on the balance of probabilities. (58)

[21] The hydro-fluorosilicic acid which is used in many public water fluoridation systems is a by-product of the manufacture of phosphate fertilizer. In concentrated forms, it is a poison and a hazardous waste. In concentrated forms, it can result in acute poisoning and is subject to restrictions under Export/Import of Hazardous Waste Regulations and is listed as a toxic substance under the Canadian Environmental Protection Act, 1999. (59) 

[161] Hydrofluorosilicic acid is a poison in concentration, but the evidence does not support the allegation that fluoridated water poisons Canadians. (60)

34. The trial judge rejected the Applicant’s arguments that public water fluoridation clearly contravenes numerous federal and provincial statues, including the Charter of Rights and Freedoms and international treaties.

D. The Appeal

35. The Applicant’s appeal was heard on January 5, 2004 and lasted 2 days with the appeal court judges handing down their decision on the third day.

36. The Applicant had asked the appeal court judges to be cognizant of the three main points of his argument against public water fluoridation, namely: (1) it unlawfully and unconstitutionally drugs people with fluoride without informed consent; (2) it unlawfully and unconstitutionally poisons people with fluoride causing disease; and (3) it’s arbitrarily administered in B.C./Canada because most people in B.C./Canada today already ingest the so-called “optimal” daily dose of fluoride from their toothpaste and/or diet. Yet, the appeal court judges failed to rule on these main issues, dismissing the Applicant’s appeal solely on the grounds of the safety of public water fluoridation, not on the paramount grounds of liberty, security of person, freedom from cruel treatments, and equality. They ruled:

[14] In this Court the appellant submitted that the trial judge should not have rejected the evidence of a number of his experts who, he submitted, cogently represented the current mainstream of thought dealing with the issue of water fluoridation. (61)

[15] In my view the arguments of the appellant must fail. On an examination of the whole of the evidence it was open to the trial judge to reach the conclusions that he did and to find that the views of the appellant’s experts have not yet taken hold as the mainstream view. This Court is mandated to pay deference to the findings of the trial judge unless they are demonstrably unreasonable or based on an identifiable misapprehension of the evidence. The evidence of the respondents amply supported the findings of the trial judge. As Council for the province has submitted, the fact that there might be competing views as to the safety and effectiveness of public water fluoridation, or that some may disagree with the public policy decision to permit fluoridation, does not constitute a reversible error on the part of the trial judge. (61) 

[16] The critical findings of fact with respect to the safety of public water fluoridation are dispositive either directly or indirectly of all of the remedies sought by the appellant. For that reason it is unnecessary for Court to examine other grounds of appeal raised by the appellant. (62)

37. The appeal court judges unanimously dismissed the Applicant’s appeal based solely on the fact that the trial judge was correct in finding that long-time advocates of fluoridation (Health Canada, etc.) say its safe but, rights to liberty/security of person/equality were paramount issues in appeal.

38. The appeal court judges quote at para 10 the trial judge as finding:

[10]…An expert opinion that “wears the cloak of an advocate” should be given little if any weight if it admissible (Cogar Estate v. Central Mountain Air Services Ltd. [1992], 72 B.C.L.R. (2d) 292 (C.A.) p. 308). In weighing conflicting scientific evidence, the province argues that publication and peer review are important component of good science because it increases the likelihood that substantive flaws in methodology will be detected, and that general acceptance in the relevant scientific community is also important. It is possible for the majority of the scientific or professional community to be wrong, but the province argues it is unlikely the court will be in a better position than the mainstream researchers and practitioners in determining the validity or accuracy of the conclusions. (Daubert v. Merrell Dow Pharmaceutical, 509 U.S. 579 [1993], Approved R. v. J-LJ, [2000] 2 S.C.R. 600 at para. 33). 
39. “Expert opinion” on fluoridation from the Federal Provincial Subcommittee on Drinking Water, Health Canada, the Canadian Dental Association, the World Health Organization, etc., is “expert opinion that ‘wears the cloak of an advocate’” and the “relevant scientific community” to determine the accuracy of this “expert opinion” is the mainstream researchers and practitioners studying fluoridation  (Locker, Limeback, etc), not unaccountable board members/politicians/bureaucrats.

PART II

QUESTIONS IN ISSUE

40. The Applicant’s appeal raises novel constitutional issues of public and national importance and raises important questions of law and fact that need addressing by the Supreme Court of Canada. The questions at issue are as follows:

(a) Does section 523(3) of the Local Government Act unlawfully and unconstitutionally authorize communities in British Columbia to mass-medicate their citizens with fluoride by fluoridation after a simple majority referendum?

(b) Does section 523(3) of the Local Government Act unlawfully and unconstitutionally authorize communities in British Columbia to poison people in British Columbia with fluoride by fluoridation by simple majority referendum? 

 (c) Is section 523(3) of the Local Government Act unconstitutional discriminatory legislation under section 15 of the Charter and Rights and Freedoms?

(d) Did the trial judge error by finding that the “optimal levels” for fluoridation in Canada is “.8 mg/L to 1 mg/L” when the “optimum level” guideline was changed by the Subcommittee to “0.8 mg/L with no variation for temperature” in 1997?

(e) Did the appeal court judges make an unreasonable and reversible error by dismissing the Applicant’s appeal using only the findings of fact with respect to the safety of fluoridation when the Applicant’s constitutional arguments surrounding liberty, security of person and equality were the paramount issues in his appeal?

(f) Does the Government of Canada “owe a duty of care” to the Applicant and all other Canadians under the “neighbor principle” (Steward v. Pettie) to use their legislative authority under the Constitution Act, 1867 to pass laws in relation to “health for the peace, order and good government of Canada” (Labatt Breweries of Canada v. A-G. Can) to ban public water fluoridation in Canada because of the “foreseeable and unreasonable risk of harm” (Page v. Smith) to people in Canada?
PART III

STATEMENT OF ARGUMENT

41. The Applicant’s main argument to prove the constitutional invalidity of section 523(3) of the Local Government Act is that this provincial legislation allows people in British Columbia to be mass-medicated with fluoride without their informed consent; an act which is both unconstitutional under section 7 (liberty rights) of the Charter of Rights and Freedoms and illegal under the Health Care (Consent) and Care Facility (Admission) Act and the Food and Drug Act.

42. The trial judge found that fluoridated water is a “drug” and the Ontario Court of Appeal has held that people in Canada have “the right not to be subject to medical treatment without informed consent” because informed consent is a “liberty” interest (Fleming v. Reid) protected under s. 7 of the Charter of Right and Freedoms. Informed consent is a common law right and s. 6 of the Health Care (Consent) and Care Facility (Admission) Act states how a person in British Columbia gives his or her informed consent: 

      “6 An Adult consents to health care if

(a) the consent relates to the proposed health care,

(b) the consent is given voluntarily,

(c) the consent is not obtained by fraud or misrepresentation,

(d) the adult is capable of making a decision about whether to give or refuse the proposed health care,

(e) the health care provider gives the adult the information a reasonable person would require to understand the proposed health care and to make a decision, including information about

(1) the condition for which the health care is proposed,

(2) the nature of the proposed health care,

(3) the risks and benefits of the proposed health care that a reasonable person would expect to be told about, and

(4) alternatives courses of health care, and 

(f) the adult has an opportunity to ask questions and receive answers about the proposed health care. 

43. Section 9 of the Health Care (Consent) and Care Facility (Admission) Act states: “9 (1) Consent to health care may be expressed orally or in writing or may be inferred from conduct. (2) Consent to health care applies only to the specific health care that an adult has consented to.” And section 14 of the Food and Drug Act states: “14. (1) No person shall distribute or cause to be distribute a drug as a sample.”

44. The Charter of Rights and Freedoms and the Health Care (Consent) and Care Facility (Admission) Act clearly prevents public water fluoridation in British Columbia under s. 523(3) of the Local Government Act because public water fluoridation drugs people with fluoride without their oral or written informed consent and a one-time majority referendum is not a legal or constitutional means of obtaining informed consent in British Columbia. Most people who live in and move to a fluoridated community in British Columbia (i.e. Cranbrook, Terrance, Prince George, Fort-St. John, Williams Lake, etcetera (63)) have never been informed by their local Provincial Medical Health Officer that their municipal drinking water supply is medicated with fluoride, and as such, they have not given their informed consent to be medicated by fluoride and one-time simple majority referendum on fluoridation does not absolve the informed consent rights of people in British Columbia. People who consume municipally fluoridated drinking water in British Columbia and Canada are medicated/drugged with fluoride without oral or written informed consent if they: (1) are unaware that their municipal drinking water supply is fluoridated, which can be over 50% of the population (87); (2) moved to a fluoridated community after the fluoridation referendum was held, in many cases decades after; (3) are visiting a fluoridated community; (4) voted no to fluoridation in a referendum but can not avoid consuming the fluoridated water, even if they wished to do so; (5) are children or prisoners without the right to vote; (6) voted yes to fluoridation in a referendum without being properly informed about its risks and benefits (i.e. it poisons Canadians with very little or no benefit).

45. The Applicant’s second main argument to prove the constructional invalidity of s. 523(3) of the Local Government Act is that this provincial legislation allows people in British Columbia to be poisoned with fluoride; an act both unconstitutional under s. 7 (life and security of person) of the Charter of Rights and Freedoms and criminal under s. 245 of the Criminal Code Act which states: “245. Every one who administers or causes to be administered to any person or causes any person to take poison or any other destructive or noxious thing is guilty of an indictable offence and liable (a) to imprisonment…”

46. The trial judge found that the Applicant established “causation” between fluoridated water and dental fluorosis and the Canadian Oxford Dictionary         defines (dental) fluorosis as “a poisoning by fluorine or its compounds…” Thus, fluoridated water poisons Canadians, causing dental fluorosis (fluoride poisoning), and the trial judge made a reversible error in fact and law finding that “the evidence does not support the allegation that fluoridated water poisons Canadians.”

47. The Applicant’s third main argument to prove the constitutional invalidity of s. 523(3) of the Local Government Act is that public water fluoridation under this legislation is arbitrarily administered by the Province’s Medical Health Officers in this age of out-of-control and deleterious fluoride exposures. Today, over 90% (64) of children aged 2 to 5 years old already ingest the so-called “optimal” daily dose of fluoride (0.25-0.5 mg/day (65)) from just using fluoride toothpaste twice per day (0.56-1.6 mg/day (66)). Likewise, six year old children living in non-fluoridated communities ingest 0.86 mg/day of fluoride from their diet alone, an amount “considered nearly optimal” (67) (1 mg/day for people >6 years old (65)). The Subcommittee noted at their May 2000 Meeting that some communities in Canada have “ceased fluoridation of their drinking water supplies and have retained the benefits of fluoridation because of food exposure.” (68)
48. The Respondents knew back in 1994 that in Canada, “…fluoride ingestion in optimally fluoridated areas (1ppm) are comparable to that in a community with 2ppm fluoride during Dean’s time.” (69) Yet, the Respondents have done little to nothing to reduce this deleterious level of fluoride ingestion in so-called “optimally” fluoridated areas in Canada, causing epidemic levels of dental fluorosis (fluoride poisoning) to continue unabated. The Locker Report found that all other ways to reduce fluoride ingestion in Canada, besides by ceasing fluoridation, “is at best questionable” (70). Nothing is being done to reduce the fluoride levels in food or toothpaste in Canada, and as such, the Respondents have done nothing since 1997 (when they reduced the optimal level for fluoridation in Canada from 0.8-1.0 mg/L to 0.8 mg/L) to reduce the fluoride ingestion of infants, children and adults in Canada and the only thing they can (but won’t) do is reduce the “optimal” water fluoridation level to 0.0 mg/L and ban public water fluoridation in Canada.

49. The Province of Ontario now recommends an optimal fluoridation level of 0.6 to 0.8 mg/L (71); the Province of Quebec now recommends an optimal level of 0.6 to 0.7 mg/L (72); and Dr. Locker found an optimal level of 0.5 to 0.6 mg/L would be appropriate for most communities but only after “taking into account rates of decay, ingestion of fluoride from other sources, fluorosis rates and the community’s values regarding the balance between caries and fluorosis” (73) – things not accounted for by the Respondents or the trial judge when declaring 0.8 – 1.0 mg/L as the “optimal” concentration for water fluoridation, as this “optimal” concentration was set in the 1940s using Dose Response safety data, an age well before fluoridated toothpaste, pesticides, insecticides, pharmaceuticals, etcetera.

50. Dental fluorosis rates are up to 76% in so-called “optimally” fluoridated communities in Canada, with up to 18.8% of these cases being moderate to severe dental fluorosis (74). Dental fluorosis is “an early sign that children have ingested more than optimum amounts of fluoride” (75) and the official goal of public water fluoridation is to treat dental caries without causing dental fluorosis as dental fluorosis is a sign of overdose. The lower courts have declared that fluoridation is safe and effective but the evidence clearly shows that: (1) fluoridation is no longer justified today for over 90% of children <6 in Canada who are already getting their “optimal” daily dose of fluoride from their fluoride toothpaste use alone; and (2) its not meeting its goal of causing no dental fluorosis. 

51. The 1500 + employees at the U.S. EPA headquarters “voted unanimously” in support of a 1997 resolution that stated there is a “…casual link between fluoride/fluoridation and cancer, genetic damage, neurological impairment and bone pathology.” (76) These employees testified to the U.S. Senate in 2000 (through Dr. William Hirzy, Senior VP of their union) that: “In 1997 we most recently voted to oppose fluoridation. Our opposition has grown since then.” (77) Dr. Hirzy wrote to the Applicant stating: “…additional research findings have strengthened our belief that the practice is a hazard to public health, rather than a benefit to it.” (78)
52. Formula-fed infants are severely over-dosed if “optimally” fluoridated water is used to prepare their formula as they exceed their recommended total daily fluoride intake of not more than 0.1 mg/kg/day (79). Formula-fed infants 3 months old weigh about 6 kg (80) and ingest about 944 ml/day (81) of water; thus they will ingest around 1 mg of fluoride per day if fluoridated water is used, exceeding their recommended “safe” intake of up to 0.5 mg (82) per day. Likewise, the 10% (83) of children aged 3-5 who drink 1.5 L of water per day (containing 1.5 mg fluoride if fluoridated) are also severely over-dosed by “optimally” fluoridated water because the CDA recommends 0.5 mg/day (84) of fluoride for 3-5 year olds and only if they do not regularly use fluoridated toothpaste (which will provide the “optimal” dose). Moreover, some adults drink 5-6 L (85) of water per day, delivering 5-6 mg of fluoride if fluoridated, when 1 mg/day (86) is the “optimal” daily dose for adults.        

53. The CDA Board of Governors recommends that: “Before prescribing fluoride supplements, a thorough clinical examination, dental caries risk assessment and informed consent with patients/caregivers are required.” (87) A prescription of fluoride by fluoridation by a simple majority referendum is clearly unlawful and unconstitutional because it drugs people without first examining them, well failing to garner the informed consent of every water user/patient affected forever after.

54. Malette v. Shulman [1990] 72 O.R. (2d) found:

 “…To deny individuals freedom of choice with respect to their health care can only lesson, and not enhance, the value of life…The patient’s right to determine her own treatment is, however, paramount…” “…If patient choice were subservient to conscientious medical judgment, the right of the patient to determine her own treatment, and the doctrine of informed consent, would be rendered meaningless.”

Fluoridation denies individuals freedom of choice of health care and Rodriguez v. British Columbia found that: “…the right to choose how one’s body will be dealt with, even in the context of beneficial treatment, has been long been recognized by the common law”. Fluoridation violates the principles of fundamental justice without “proportionality” (R. v. Oakes) between its known risks and benefits.
PART IV

STATEMENT ON COSTS

55. The Applicant is seeking all the relevant and necessary costs of his appeal.

PART V

ORDERS SOUGHT

56. The Applicant is seeking the following orders: (1) an order declaring that section 523(3) of the Local Government Act, or any other Act in Canada purporting to authorize public water fluoridation by referendum, is unconstitutional legislation under section 7, 12 and 15 of the Charter of Rights and Freedoms, is unable to be saved by section 1 of the Charter of Rights and Freedoms, and is of no force or effect; (2) an order declaring that public water fluoridation under section 523(3) of the Local Government Act, or any other Act in Canada that purports to authorize public water fluoridation by referendum, unconstitutionally and unlawfully drugs people in Canada with fluoride without their informed consent; (3) an order declaring that public water fluoridation under section 523(3) of the Local Government Act, or any other Act in Canada that purports to authorize public water fluoridation by referendum, unconstitutionally and unlawfully poisons Canadians with fluoride directly from the public water and indirectly from the halo effect of fluoridation; (4) an order granting a permanent injunction to enjoin all public water fluoridation programs in British Columbia under section 523(3) of the Local Government Act; (5) an order granting a permanent injunction to sever section 523(3) of the Local Government Act and read in that public water fluoridation is not authorized; (6) an order staying all costs awarded against the Applicant in the lower courts and any such further or other orders that said Court may deem appropriate.

Dated: January 31, 2004

__________________________

Kevin James Millership

Applicant
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