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[1] M. MIllership was unsuccessful in these proceedi ngs and
t he defendants, Her Majesty the Queen in Right of the Province
of British Colunbia (“the Province”) and Her Mjesty the Queen
in Right of the Attorney General of Canada (“Canada”) apply
for their costs on scale 5. |In addition, Canada seeks
directions that its disbursenments include counsel’s attendance
i n Vancouver and Qttawa for consultation, to give advice and
receive instructions, and the expense of having two gover nnent
enpl oyed scientists attend the sunmary trial proceeding in

Kam oops.

[2] M. MIllership has appeal ed the decision and has filed an
application that all proceedings in regards to costs be stayed
pendi ng the appeal. The application before the Court of
Appeal has not yet been heard. M. MIllership argues that the
present application should be adjourned until the Court of
Appeal decides on the issue of the stay of proceedings,
alternatively, that the application should be dism ssed on its

merits.

[3] M. MIllership brought proceedings in the Suprene Court
for damages for personal injuries as a result of public
fluoridation of the water in Kam oops, and for injunctive
relief and declaratory relief dealing with public water

fluoridation throughout British Colunbia and Canada. Public
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wat er fluoridation has a long history of controversy. M.
MIllership firmy believes that public water fluoridation is
contrary to the public interest and pursued these proceedi ngs
wi th vigour and enthusiasm The defendants do not question
the sincerity of his beliefs, but argue he should still be
responsi bl e for costs under the Rules to conpensate the
defendants for the considerable costs and expense they have

incurred in opposing his applications.

ADJOURNVENT APPLI CATI ON

[4] The application by M. MIlership to adjourn this
application for costs is dismssed. Canada filed its notice
of notion seeking costs on March 17, 2003, and the Province
filed their notion, to be heard at the sane tineg,

approxi mately a week ago. M. Mllership filed his notion in
the Court of Appeal to stay the proceedings with regard to
costs four days ago. M decision on the issue of costs wll
not prevent M. MIlership fromproceeding with his notion
before the Court of Appeal, and asking the Court of Appeal to
stay any further steps with regard to the assessnment or
paynent of those costs. The application has been fully argued
before me, and there will be no tine saving if the matter is

si npl y adj our ned.
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THE ORDER FOR COSTS

[5] Costs generally follow the event, in other words, the
successful party receives their costs, and the unsuccessful
party is required to pay. (Rules of Court 57(9)). The
application of that rule is subject to the court’s discretion,
and the question is whether | should exercise that discretion

in favour of the defendants or in favour of M. M|l ership.

[6] M. MIllership argues that this was really public
interest litigation, and that his claimfor personal injuries
was only one portion of the proceedings, but his prinmary goal
was to stop all public water fluoridation throughout Canada.
Hi s notive was his genuine belief that public water
fluoridation anbunted to the unlawful adm nistration of a

poi son or a drug to the people of Canada. He argues public
water fluoridation is in breach of a |arge range of federal
and provincial statutes and the Charter of Rights and

Freedons, as well as a nunber of international treaties.

[ 7] He argues that the litigation involved the protection of
the environnent as well as the public interest, and raised
novel points of law. He argues that his views are well
supported by the evidence, and that his appeal is a
meritorious one which should succeed. The Court of Appeal

will deal with the nmerits of his appeal.
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[8] The defendants argue that M. Ml ership has sinply been
pursuing his own view of the public interest, and has used the
courts for what really anmounts to his own political ends.
They argue that this has put themto a great deal of expense,
time and trouble, and that the taxpayers should not bear the
burden of the court proceedings which were largely
unnecessary. The defendants argue that the issues of public
wat er fluoridation have been tried in the courts in other
jurisdictions, and despite any controversy anongst scientists
or nmenbers of the public about its nerits, it does not raise
novel points of law. They argue that the w de-ranging clains
made by M. Ml lership, and references to a wi de range of
statutes, the Charter of Rights and international treaties,
all indicate his |ack of objectivity in pursuing his personal

beliefs of what is in the public interest.

THE LAW

[9] The defendants also referred ne to three decisions as

foll ows:

1. Sierra CUub of Western Canada v. British Col unbi a
(Chief Forester), [1994] B.C. J. No. 1713 (B.C.S.C.)

2. Campbel | v. Attorney Ceneral (British Col unbia),
[ 2001] B.C. S.C 1400;

3. Friesen v. Hammel |, [2002] B.C. S.C. 1103.
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These cases all deal with the i ssue of whether costs should be
awar ded on the basis that the litigation is public interest

litigation.

[10] The Sierra decision dealt with a claimof costs by a

def endant corporation, not a defendant governnment. The Sierra
Cl ub sought judicial review of a decision of an appeal board,
on an appeal froma decision of the chief forester, dealing

Wi th perm ssible annual harvests of tinber by MacM I | an

Bl oedel Limted. The court reviewed a nunber of decisions and
concl uded that the exercise of judicial discretion in each
case was determ ned by the particular circunstances of the

case. The court said at 9149:

| do not think it would be wise to establish a
principle that any person bringing a proceedi ng out
of a bona fide concern to vindicate his or her
perception of the public interest should be
insulated froman award of costs in all cases. Such
a notive will always be a relevant and inportant
factor, but it should not be considered to the
exclusion of all other relevant and i nportant
factors. The Court nust retain the flexibility to
do justice in each case.

The court allowed the costs of the private corporation in the

Sierra C ub case.

[ 11] The court in Canpbell v. Attorney General (British

Col unmbi a) all owed costs agai nst the unsuccessful plaintiff.
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The costs were being sought by the Nisga’a Nation. The
plaintiffs argued that costs should not be all owed agai nst

t hem because they had acted in good faith as public interest
litigants. They had no personal, proprietary or pecuniary
interest in the outcone, and argued it raised constitutiona

i ssues of broad inportance, a resolution of which benefited
the public at large. The plaintiffs in the Canpbell case were
menbers of the governnent opposition and the court found they
did not qualify as a public interest group as defined in Reese

v. Alberta (Mnistry of Forests, Lands and WIildlife), [1992]

13 C.P.C. (39 Ata.QB. at p. 326 - 327 as:

VWhat is nmeant here by “a public interest group” is
an organi zati on whi ch has no personal proprietary or
pecuniary interest in the outconme of the proceeding,
and which has as its object the taking of public or
litigious initiatives seeking to effect public
policy in respect of matters in which the group is
interested (here, the protection of the environnent)
and to enforce constitutional statutory or conmon-
law rights in regard to such matters.

(This definition was quoted with approval in the Sierra
case.) The Canpbell case also referred to the fact that
denying costs would require the taxpayers to foot the
entire bill for defending the validity of an act of the
governnent which may in some circunstances not be
appropriate. It also referred to the Sierra case at 115,

where it said:
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| also agree with Smith, J s observation, in 147,
that the task of an el ected governnent i ncludes
seeking to achi eve a bal ance between conpeting
interests of various segnments in society. It

foll ows that where one group purporting to defend
the public interest brings an action putting forward
a view that is not universally shared, it woul d not
be wise to establish a principle that such people,
even though their concern is bona fide, should be

exenpt fromthe normal rule of costs. To do so
woul d be to penalize those who had no role in
bringing the claim who disagree with the position
advanced, and who found they had to defend the
action.
[12] The court in Canpbell found a nunber of reasons for
ordering costs agai nst the unsuccessful plaintiffs and

considered the follow ng factors:

1. Was it necessary for the plaintiffs to bring the
action in order to have the question that concerned them

det er m ned?

2. That the parties seeking costs had no option but to
def end;
3. That the unsuccessful plaintiff sought costs at the

time the application was heard;

4. The rol e of opposition nenbers of governnent did not
extend their duty to litigate if they disagreed with the

maj ority of the governnent;
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5. The deci sion of the Lieutenant Governor and counsel
not to refer the matter to the Court of Appeal under the
Constitutional Questions Act does not effect the decision

of the court whether or not to award costs.

6. The plaintiffs were really acting as individuals and
shoul d not be treated differently fromother litigants

before the court.

[ 13] The Friesen case was an application by voters to set
aside the election of MLAs in their ridings pursuant to
sections of the Election Act. They were unsuccessful, but the
court ordered each party to bear their own costs. The court
referred to the Sierra case and the factors to be considered,

such as:

1. Who the parties are (private citizens, public

i nterest groups, governnent);

2. Their personal financial circunstances;

3. The notive for bringing the action;

4. Whet her a novel point of law is invol ved,

5. Whet her the public would benefit from having a

deci sion on the issue;
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6. The conduct of the parties;
7. Whet her the court has been used as a political
forum

The court found that the litigation was public interest
litigation, and in the facts of that particular case, costs

shoul d not be awarded.

[14] In argunent, reference was nade to the O ass Proceedi ngs
Act and M. MIllership' s application to have the proceedi ngs
certified pursuant to that Act. M. MIllership was
unsuccessful in that application. However, | note that under
s.37 of the Cass Proceedings Act, R S.B.C. 1996 c.50 and
anendnents thereto, the costs are to be awarded | eading to the
application for certification only where the court considers

t hat there has been vexatious, frivolous or abusive conduct on
the part of any party, or that there was an inproper or
unnecessary application or step being taken for the purpose of
delay or increasing costs, or inproper purposes, or that
exceptional circunstances make it unjust to apply the
successful party of costs. None of those circunstances have
been established in the case before nme and, therefore, there
can be no order for costs against M. MIllership with regard

to the Class Proceedi ng applications.
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ANALYSI S

[15] M. MIllership does not fit within the definition of a
public interest group. He has very limted financial neans.
He has brought these proceedings in good faith in the sense
that he has no ulterior notives, but proceeds on a sincere
belief in his view of what is in the public interest.
However, a sincere in their cause does not insulate an
unsuccessful litigation fromcosts. He did seek significant
damages at the hearing before ne for his personal injuries,
including loss of future incone. |In that sense, he had a

personal proprietary or pecuniary interest in the outcone.

[16] The legislation which allows fluoridation of a public
wat er systemrequires a public referendum before a

muni cipality to pass a bylawto fluoridate its water. This

i nvol ves public debate and an opportunity for all nenbers of
the public to present and consi der argunents for and agai nst
fluoridation of public water, and make their own deci sion
about whether it is in their interest. The |egislation
requires a 60%vote in favour of public water fluoridation.
However, those nenbers of the public who oppose, it could be
significant, as many as 40% would be subject to the decision
of the 60% majority. A court proceeding to challenge the

validity of the legislation wiuld be the only neans short of
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further | obbying to sway the 60% majority to the beliefs of

the mnority.

[17] The defendants in this case were certainly justified in
opposing the application by M. Ml lership. The evidence they
relied on supported the benefits of public water fluoridation
as a health neasure, and they argue that the procedures in

pl ace, including the referendum ensure that fluoridation was

not in breach of any individuals’ rights under the Charter.

[18] M. MIlership sought costs against the defendants in

t hese proceedi ngs.

[19] M. MIllership was entitled to bring these proceedings to
mount an aggressive challenge to the legislation of public
water fluoridation. He was entitled to refer to any and al
statutes, charters or treaties which he felt were inportant to

t he deci si on.

[20] The issue of public fluoridation of water has been
l[itigated in a nunber of jurisdictions before, but I was not

referred to any case that dealt with all of the Charter of
Rights that M. MIlership was raising, nor all of the various

statutes, provincial and federal, which he referred to.

[21] However, it is ny conclusion that to deny costs to these

def endants would be to require the taxpayers to foot the
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entire bill for defending the validity of the act of the
governnent. M. MIllership’ s argunents raised serious

concerns, but the case was not a cl ose one.

[22] | have concl uded that the defendants shoul d be all owed
their costs of the proceeding, with the exception of the

portion dealing with the C ass Proceedi ng Act.

THE SCALE OF COSTS

[ 23] The defendants say that costs should be allowed at scale
5 rather than scale 3. The court nmay set the scale of costs
fromscale 1 to 5 under Appendi x B of the Suprenme Court Rules
Party and Party Costs. Scale 3 is the scale allowed if the
court does not fix the scale. The scale determ nes the anount
of noney allowed per unit attributed to each of the tariff
itenms. For instance, scale 1 provides for $40.00 per unit,
scale 5 $120.00 per unit. Appendix B, 72(b) states the
fol | owi ng:
c) Scale 3 is for ordinary matters of
difficulty or inportance;
d) Scale 4 is for matters of nore than
ordinary difficulty or inportance;
e) Scale 5 is for matters of unusual
difficulty or inportance;
2(3) In fixing the appropriate scale under which

costs will be assessed the court may take into
account the foll ow ng:
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a) whether a difficult issue of law, fact or
construction is involved;
b) whet her an issue is of inportance to a
cl ass or body of persons, or is of general
i nterest;
Cc) whet her the result of the proceedi ng
effectively determnes the rights and
obl i gations as between the parties beyond
their relief that was actually granted or
deni ed.
[ 24] The defendants say that this was a matter of unusua
difficulty or inportance. The difficulty they say arises from
the large volunme of scientific informati on and research that
had to be reviewed and presented to the court as part of the
argunent on the nmerits of the case. M. MIllership did not
specifically say so, but based on his entire approach to this
litigation, | amsure that he views the matter as one of
unusual inportance. He may disagree as to whether or not it

is of unusual difficulty.

[25] The affidavits presented, including all of the scientific
report information, exceeded 1,000 pages. The issue of
fluoride in public water systens has been extensively
researched, and there are a nunber of neta studies which have
reviewed the research itself. | agree that the matter was of
nore than ordinary difficulty or inportance, but I do not
agree that it was unusual difficulty or inportance. The costs

will be allowed at scal e 4.
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DI SBURSEMENTS

[ 26] Canada al so seeks directions that its disbursenents
shoul d i nclude counsel’s attendance in Vancouver and Otawa
for consultation to give advice and receive instructions.

Whet her those di sbursenents were reasonabl e and necessary is a

matter that the assessing officer can properly determ ne.

[ 27] Canada al so seeks directions that the expenses of having
two enpl oyee scientists attend at the sumary trial be all owed

as di sbursenents.

[28] The Sierra Club case referred to the Al berta decision
Reese v. Alberta (1992), 13 C.P.C. (3'%) 323 (Alta.QB.), and
approved the conments nade by M. Justice MDonald in the
Reese case that tal ked about policy considerations which may
justify noderation in the allegation of costs against an
unsuccessful applicant for judicial review, when those costs

are sought by the Crown.

[29] M. MIlership, as an anti-fluoride activist, had
school ed hinself extensively in the literature dealing with
fluoridation of public water. He was very know edgeabl e of

t hose studies which supported his position, and was

know edgeabl e of those studies which did not, although he was

al so selective in those portions he referred to. Sonetines
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the selectivity resulted in inaccuracies and a

m srepresentation as to what the studies actually concl uded.

| am not suggesting M. MIllership intentionally

m srepresented the studies, but his lack of objectivity sinply
prevented himfrom appreciating those portions of the studies

that did not support his views.

[ 30] Canada argues that it was reasonable to have their
scientists available for the summary trial application for
consultation on the scientific aspects of the evidence as it
was being presented. | amsure that they were hel pful to
counsel and probably saved a good deal of tinme that woul d have
ot herwi se been spent in preparation. However, | am of the
view that this is one occasi on when policy considerations do
justify noderation, at |east on this aspect of the costs.
Counsel for Canada did appear to have a good grasp of the
science of public water fluoridation. The two scientists did
provi de sone assistance on a few occasions, but it does not
seem reasonable to burden M. MIllership with the costs of
their three weeks attendance in Kam oops. Therefore, | direct
that the taxing officer not allow the disbursenents with

regard to their attendance.

[31] The Province and Canada will have their costs against M.

M Il ership on scale 4 except with regard to the d ass
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Proceedi ngs application. Each party will bear their own costs

with regard to the C ass Proceedi ngs application.

“R E. Powers, J.”

POVERS, J.
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