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[2]          Mr. Millership was born in Kamloops in 1971 and lived in Kamloops until approximately 1990. He lived away from the city until about 1996 or 1997, although he visited as he still had family here. He became interested in the fluoridation debate in about 1992 or 1993. He read information about the fluoridation of water and its safety, and was aware about issues of dental fluorosis. He has not consumed fluoridated water since that time. When he was 15 or 16, he noticed streaks on his teeth which he thought were odd. He did not discuss this with his dentist, nor did he receive any adverse comments from anyone about the appearance of his teeth. Mr. Millership has filed a letter of opinion dated February 19, 2001 from his dentist. The letter states:

...could be displaying a very mild fluorosis, that is small opaque, white areas scattered irregularly over the teeth, but not involving as much as ten percent of the tooth surface. Some of the teeth also show no more than one millimeter of white opacity at the tip of the summit of the cusps.

No treatment for this condition is warranted at this time.

   

[3]          He commenced these proceedings on October 23, 2000, in order to seek legal remedies to prevent continuing fluoridation of the public water in Kamloops and elsewhere in Canada, and to seek damages for injuries he believes he suffered as a result of the consumption of fluoridated water. He has represented himself through most of the proceedings, but did have some assistance in the initial drafting of his statement of claim. He filed his amended statement of claim on August 12, 2002. He included a claim for compensation for personal injuries and claims for declarations, injunctions and what may be claims for mandamus regarding the federal and provincial governments. He has discontinued his claim against the City of Kamloops because they no longer fluoridate the water. 

[4]          It was agreed by all of the parties that it was appropriate to deal with the claims for damages by way of summary trial proceeding pursuant to Rule 18A. It was also agreed that the challenges with regard to the validity of the legislation which permits fluoridation of the public water system and his claims for declarations, injunctions and orders by way of mandamus, which should have been brought by way of petition, should also be dealt with as if they had been brought by way of petition.

Background - Mr. Millership's Claims 

[5]          Mr. Millership's claims for damages appear to be based on:

a) claims of nuisance;

b) claims under the principles of Rylands v. Fletcher;

c) negligence;

d) the Charter of Rights and Freedoms. 

[6]          Mr. Millership challenges the validity of legislation that permits the fluoridation of public water on a number of basis including the following:

a) that the legislation which is passed by the provincial government is ultra vires or beyond the jurisdiction of the provincial government;

b) that it is contrary to the Charter of Rights and Freedoms, particularly ss. 6 (mobility), 7 (life, liberty and security of the person), 15 (equality) and 35(1) (Aboriginal rights);

c) that it is contrary to the Canadian Bill of Rights and Freedoms;

d) the Negligence Act, [RSBC 1996] c.333;

e) the common law;

f) that the act of fluoridating a public water system breaches a number of provincial and federal statutes, including the following:

i)    Canadian Environmental Protection Act, 1999, c.33;

ii) Criminal Code;

iii) Fisheries Act, (RSC 1985, c.F-14) and Provincial Acts, including the Wildlife Protection Act;

iv) Water Utility Act, R.S.B.C. 1996, c.486; 

v)    Waste Management Act, R.S.B.C. 1996, c.482;

vi) Water Protection Act, R.S.B.C. 1996, c.486; and

g)    breaches of various international treaties.

[7]          Mr. Millership's claims include:

1.    A declaration that public water fluoridation in B.C. and Canada is unconstitutional;

2.    A declaration that public water fluoridation is a matter of national concern which should be enjoined by Canada exercising its authority under the Constitution Act, 1982, relating to peace, order and good government;

3.    A declaration that public water fluoridation mass medicates and poisons Canadians by the drug fluoride without their informed consent;

4.    A declaration that public water fluoridation harms the environment contrary to the laws of British Columbia and Canada;

5.    A permanent injunction to stay the operation of s. 523(3) of the Local Government Act, R.S.B.C. 1996, c.323 and amendments thereto;

6.    A permanent injunction of all public water fluoridation in British Columbia;

7.    A permanent injunction to stay any provincial or territorial act in Canada that allows public water fluoridation, on the basis that such fluoridation has a "halo effect" that affects everyone in Canada, including Mr. Millership;

8.    A permanent injunction preventing all public water fluoridation in Canada that affects Mr. Millership and "citizens" as a result of the "halo effect";

9.    A permanent injunction preventing the sale in British Columbia of all food and beverages made with artificially fluoridated water containing substantial amounts (one milligram) of fluoride;

10. General and special damages in the amount of $250,000.00.

[8]          Underlying all of these are issues about the safety and effectiveness of fluoridation of public water, including whether or not the substance used to fluoridate public water is a drug or a poison, and whether it amounts to the administration of a drug without the informed consent of the people being medicated. 

[9]          With regard to the damage claims, issues arise as to whether Mr. Millership has suffered damages at all, and if so, what the cause of those damages might be and whether there is any responsibility on the part of the provincial government or the federal government for those damages. Limitation defenses are also raised by both defendants.

Background - Fluoridation 

[10]     In approximately 1931, research began in the United States by a Dr. H. Dean to try and determine the cause of a dental problem which occurred in some places in Colorado, Texas and Arizona. The dental condition was referred to as Texas Teeth or Colorado Brown Stain. Dr. Dean determined that this condition was caused by high levels of fluoride in the community drinking water. He also observed that within certain parameters, the amount of dental caries was lower in areas with fluoride in the water supply than in those without. He determined that if water was fluoridated at the rate of one part per million, dental caries or decay was significantly reduced, with the minimal occurrence of dental fluorosis. Dental disease was a serious problem at the time and the reduction of dental disease provided a significant benefit to society. Despite opposition, many communities began adding fluoride to the public water system after 1945. One hundred and thirty-two million people in the United States received fluoridated water, and more than ten million in Canada now receive fluoridated water. 

[11]     The controversy over the risks and benefits of public fluoridation of water has continued, and research has also continued into these issues. Scientific opinions about how fluoridated water affects dental health have changed, and some scientists involved in research on the effects of fluoridated water have expressed concerns about the practice, even though some of them may have supported it in the past. 

[12]     The role of Canada has been to participate in a Federal/Provincial/Territorial Subcommittee which issues drinking water guidelines, including a guideline for fluoride. The committee consists of a number of scientists and researchers, who prepare reports, receive and read scientific research, and then make recommendations on the issue of the fluoridation of public water, including what are considered optimum levels and maximum levels of fluoride in public drinking water. The report of this committee is available to the public and to municipalities who ultimately decide whether to fluoridate their water.

[13]     The role of the provincial government has been to pass legislation that requires local governments to take certain steps before they fluoridate their public drinking water. The British Columbia legislature first introduced legislation dealing with the fluoridation of public drinking water in 1957. Originally, a local government could only fluoridate after approval by referendum of sixty percent of the voters. The present legislation requires that the referendum pass by a simple majority.

[14]     In 1961, the City of Kamloops passed Bylaw 1477, which authorized a municipal referendum on the issue of fluoridation.

[15]     The City began to fluoridate its water in 1963. The City of Kamloops and north Kamloops amalgamated in 1967. North Kamloops began to receive fluoridated water through the Kamloops water system in 1969. Subsequently, a referendum was held in 1993 on the fluoridation of public drinking water in the amalgamated community. The referendum passed. The issue of fluoridation was again before the electorate on October 13, 2001, when a referendum to fluoridate was defeated. Kamloops ceased fluoridating its water shortly thereafter.

[16]     The relevant provincial legislation is the Local Government Act, R.S.B.C. 1996, c.323 and amendments thereto, and in particular:

Section 523(1) Subject to the Health Act, a council may, by by-law

a)    regulate for the purposes of maintaining, promoting or preserving public health, or maintaining sanitary conditions, and

b)    undertake any other measures it considers necessary for those purposes

(2) A provision of a by-law under ss.(1) that regulates is not valid until approved by the Minister of Health, who may consider and deal with it accordingly.

(3) As a limit on ss.(1) a council must not fluoridate the water supply unless the by-law has received the assent of the electors. 

(Local Government Amendment Act, 1999, S.B.C. c.37, s.121)

[17]     Mr. Millership argues that fluoridation of public water is a matter of national concern and should be properly prevented by the federal government through exercise of its constitutional authority under the peace, order and good government provisions of the Constitution. Canada and British Columbia both argue that it is a matter within the jurisdiction of the provincial government, and I agree with that view. 

[18]     It is necessary then to deal with each of Mr. Millership's arguments as he has presented them and consider what remedies are available, if any.

[19]     Mr. Millership makes many broad and far reaching claims and arguments. These include arguments that public water fluoridation is a conspiracy by industry to deal with the problems of fluoride pollution. He also argues that public water fluoridation was a means for the United States government to deal with public relations problems caused by fluoride pollution arising from the Manhattan project and the development of the atomic bomb. He argues that the fluoridation of public water systems is used to control populations and keep people docile, and was a method adopted by Nazi Germany, the former Soviet Union, and is also being used on military bases in Canada. Mr. Millership has not invented these arguments, but repeats these claims which have been made by others. However, these claims are merely speculation, and the evidence before me does not support any of these claims.

No Legal Authority to Fluoridate Public Water Supplies in Canada 

[20]     Mr. Millership argues that s. 523(1)(3) of the Local Government Act does not provide authority for the addition of fluoride to the public water system. He argues that the addition of fluoride does not maintain, promote or preserve public health as referred to in the section. He argues that hydro-fluorosilcicic acid is a corrosive poisonous acid more toxic than lead and, therefore, the addition of any of it to the water supply cannot be for the purposes of maintaining, promoting or preserving public health. He argues that, in fact, it is detrimental to people's health. 

[21]     The hydro-fluorosilcicic acid which is used in many public water fluoridation systems is a by-product of the manufacturer of phosphate fertilizer. In its concentrated form, it is a poison and a hazardous waste. In concentrated forms, it can result in acute poisoning and is subject to restrictions under Export/Import of Hazardous Waste Regulations and listed as a toxic substance under the Canadian Environmental Protection Act, 1999. With regard to the hydro fluorosilcicic acid used in many public water fluoridation systems, the purity of this fluoride compound is certified according to American National Standard and NSF International Standard 60 with regard to its contents. In addition, when fluoride is added to the water it disassociates into its component parts. It is no longer a poisonous acid. The fluorine ions become free in the water. Certainly in high concentrations, fluorine can be poisonous.    However, what may be toxic in a concentrated amount may also have benefits in much smaller amounts.

[22]     Mr. Millership argues that the fluoridation of public water is, in effect, the mass administration of a drug without the consent of all of the people receiving it. He argues that even the Canadian Dental Association, which supports the public fluoridation of water, requires informed consent before fluoride supplements are given to a patient. In addition, proper examination and dental caries risk assessment is required. He argues that the addition of fluoride to the water system for the purposes of reducing dental decay is the administration of a drug, and the only instance in which mass medication is imposed on a population.

[23]     Fluoride occurs naturally in many fresh water systems and is present in salt water. The level of fluoride varies from amounts so low that it is not measurable, to well in excess of the recommended maximum levels referred to in the Safe Drinking Water Regulation (made pursuant to the Health Act, R.S.B.C. 1996, c.179). The addition of fluoride to public water began in an effort to deal with a severe problem of dental decay in all levels of the population. Despite the controversy that has surrounded the fluoridation of public water, the significant benefits were seen to be a justification for the adjustment of levels of fluoride, which were already occurring in many water systems in any event. However, it is clearly added for the purposes of maintaining, promoting or preserving public health, that is, dental health, and is within the ambit of s. 523(1) and (3) of the Local Government Act.

[24]     Mr. Millership referred to the case The Queen v. Fredericton (1955), 2 D.L.R. (2d) 551 (N.B.S.C.A.D.). The city council had passed a resolution for the fluoridation of public water. This resolution was struck down because there was no by-law authorizing the resolution, and in addition, a subsequent regulation passed pursuant to the Health Act, R.S.N.B. 1952, c.102, which purported to authorize the fluoridation of water, was also invalid because the Health Act only allowed the passage of regulations for the treatment of water, which the court interpreted to be the purification of water, not the addition of fluoride for the purposes of improving health. The court did express the opinion that the statute of authority under the Fredericton City Charter, 1951 (N.B.) c.79, authorized the making of by-laws "...as maybe necessary or desirable to promote the safety, health, peace or good order, comfort, convenience and morals of its inhabitance, as fully and completely as those such powers were specifically enumerated in this act...". The court said it was difficult to see how those statutory provisions provided any authority for the city to embark upon fluoridation, but in any event, there was no by-law. The court's view of the statutory provisions on whether they provided any basis for fluoridation was really obiter and not necessary for the purposes of the decision. The case was decided on the absence of a by-law.

[25]     Section 523 of the Local Government Act authorizes the council to act by way of a by-law for the purposes of maintaining, promoting or preserving public health. The maintenance and preservation of dental health is the purpose behind the fluoridation of the public water. In addition, in my opinion, the reference in s. 523(3) to the fluoridation of a water supply with the assent of electors indicates that fluoridation of public water is contemplated to be one of the steps taken for the promotion or preservation of public health. 

[26]     Mr. Millership also referred to the decision Municipality of Metropolitan Toronto v. Corporation of the Village of Forest Hill, 1957 S.C.R. 569 (S.C.C.). The Supreme Court of Canada found that the authority to pass by-laws "...to regulate in order to secure to the inhabitants of the Metropolitan area a continued and abundance supply of pure and wholesome water..." did not give the authority to pass a by-law authorizing the fluoridation of that water. The addition of fluoride was for a health purpose, not for the purposes of providing pure and wholesome water. In the present case, s. 523 of the Local Government Act specifically authorizes by-laws for the purpose of maintaining, promoting or preserving public health. The Forest Hill case is distinguishable from the present case on the facts. It provides some support for Mr. Millership's argument that the fluoridation of water is done for health purposes, or is the administration of a medication or a drug in his subsequent arguments.

[27]     Mr. Millership argues that public water fluoridation is really the distribution of a drug as a sample, and is contrary to the Canada Food and Drug Act, s. 14(1). However, it is not the distribution of a drug as a sample within the meaning of that section.

[28]     Mr. Millership refers to the Nuremberg Code and argues that the public water fluoridation is an experiment being conducted on unwilling subjects, and contrary to the provisions of that Code. Public water fluoridation is not an experiment within the meaning of the Nuremberg Code. It is not an experiment at all, and the fact that research continues into the effectiveness and the safety of fluoridation of public water does not make it an experiment within the meaning of the Nuremberg Code.
[29]     Mr. Millership argues that public fluoridation is the administration of a drug by someone who is not a registered medical doctor. He refers to the Medical Practitioners Act, s. 81(1) and (2), which states that a person practices medicine if they prescribe or administer a drug, substance, or treatment, remedy or cure for prevention of a human disease. He argues that the public water works employees are, therefore, practicing medicine in contravention of the Medical Practitioners Act. The defendants both argue that the implementation of public water fluoridation, if authorized by by-law, is under the direction of the local medical health officer. In addition, the fluoridation of public water is not the prescription of a drug in the sense referred to in the Medical Practitioners Act. I agree with their arguments.

[30]     Mr. Millership argues that the method of administering fluoride to public water systems is inadequate and that there is a great variation in compliance with the recommended ranges throughout Canada and the United States. The maximum acceptable concentration ("MAC") for fluoride is 1.5 mg/L or 1.5 parts per million ("PPM"). Water is considered to be "optimally" fluoridated if it contains fluoride at the amounts of .8 - 1.2 mg/L (now .8 - 1.0 mg/L). Mr. Millership indicates that the City of Kamloops' records show that on five occasions in July of 2001, the concentration of fluoride in the public water exceeded or was at, or slightly above, the MAC. He also points out that the public was not notified of this, despite the requirement to do so under the Safe Drinking Water Regulations. He also argues that approximately one percent of the water supply is actually used for cooking and drinking, and that the balance of the fluoridated water is simply released into the environment. He argues that this indicates that even if fluoride were of some benefit, that the public water supply is a poor vehicle for the distribution of this substance. Mr. Millership also argues that if food or beverages are processed with fluoridated water, they themselves contain fluoride, and this may expose people to fluoride in non-fluoridated communities. This is a factor that has been taken into consideration in determining the optimal levels of fluoride in public water. It is a by-product of a by-law which allows the fluoridation of public water, but it is not the purpose of such a by-law. 

[31]     He also argues that packaged ice and water by regulation under the Canada Food and Drug Relations Act shall not contain in excess of one part per million of the fluoridine. If this ice were made from public water which had been fluoridated in excess of one part per million, then it would be contrary to the Canada Food and Drug Regulations to sell this ice. This is a matter properly dealt with through enforcement proceedings under the Canada Food and Drug Regulation Act, and not a basis for challenging fluoridation of public water on its own.

[32]     Mr. Millership argues that an average person in Canada consumes 1.5 litres of water per day, and some people may consume more than that. If the water is fluoridated to the level of 1 mg/L this would mean that they would consume in excess of 1 milligram of fluoride per day. The Canada Food and Drug Regulation (d).05, .008(1)(2) provides that a person may not sell a drug containing fluoride if the largest recommended daily dosage shown on the label would result in a daily intake in excess of one milligram, without prescription.

[33]     The defendants argue that this is a poor analogy and that the purpose of the Canada Food and Drugs Regulation is to prevent somebody from intentionally or unintentionally receiving an acute dose of fluoride. The amount of fluoridated water a person would have to consume to suffer acute fluoride poisoning is so large that it simply would not occur. 

[34]     A child may suffer a lethal dose of fluoride at a level as low as 5 milligrams per kilogram of body weight. A toddler weighing thirteen kilograms would have to ingest sixty-five milligrams of fluoride to reach this dose. To obtain this level of fluoride from drinking water alone, the child would have to drink sixty-five litres of water containing one milligram per litre of fluoride at one time.

[35]     Adults may receive a lethal dose of fluoride with levels as low as thirty-two milligrams of fluoride per kilogram of body weight. This has occurred as a result of an overdose from fluoride tablets or drops or industrial accidents. An adult weighing seventy kilograms would have to drink two thousand, two hundred and forty litres of water containing one milligram of fluoride per litre at a single sitting to obtain the same dose.

[36]     Mr. Millership argues that fluoride in the form of hydro fluorosilcicic acid is a drug without proper drug identification numbers, therefore, it is illegal to sell it in Canada pursuant to the Food and Drugs Regulations. He also argues that it is produced in unsanitary conditions and is adulterated because it contains impurities such as lead and cadmium. 

[37]     Hydro fluorosilcicic acid is not a drug as defined by the CanadaFood and Drug Act. It is a corrosive poisonous acid. It is not manufactured or packaged as a drug. The only time it is treated as a drug is when it is added to the public water system, and clearly, at that stage, it would be important this be done under clean, sanitary and orderly conditions which prevent its contamination and the addition of extraneous material. With regard to extraneous substances, the water, as it leaves the water plant, is monitored for the existence of substances such as lead, aluminum, arsenic and a number of contaminates that Mr. Millership complains of. The water, as distributed, must comply with the Safe Water Guidelines established by the federal and provincial government.

[38]     Mr. Millership argues that public water fluoridation amounts to the administration of a poison and is contrary to s. 245 of the Criminal Code. However, his evidence does not support his claim that the levels of fluoride in the public water are a poison. In addition, there is nobody before the court who is presently administering fluoride through a public water system.

[39]     Mr. Millership argues that public water fluoridation amounts to high treason because Her Majesty the Queen has visited Canada and consumed fluoridated water. He refers to s. 46(1) of the Criminal Code and alleges that giving Her Majesty the Queen fluoridated water is something that causes her bodily harm and leads to death or destruction, or maims or wounds her. Again, there is nobody before the court who administers fluoride to the public water system, and Mr. Millership's argument is not supported by the evidence. 

[40]     Mr. Millership refers to s. 51(1) of the Criminal Code and argues that fluoridation of public water is an act done for purposes prejudicial to the safety, security or defense of Canada, or to its armed forces when it is administered on military bases. There is no evidence before me to support the claim that the addition of fluoride to the public water system is done for a purpose prejudicial to the safety, security or defense of Canada, or the armed forces. The section is simply inapplicable.

[41]     Section 216 of the Criminal Code requires that a person who administers surgical or medical treatment that may endanger the life of another person, do so with reasonable knowledge, skill and care. The evidence does not support the allegation that public water fluoridation endangers the life of another person, nor does the evidence support the allegation that public water fluoridation creates a common nuisance by being an unlawful act, and endangers the life, safety, health, property or comfort of the public. (Section 180(2) and (2) of the Criminal Code.)

[42]     Public water fluoridation is not an act under s. 219(1) of the Criminal Code that shows wanton and reckless disregard for the lives and safety of others.

[43]     Those sections of the Criminal Code dealing with homicide, bodily injury, genocide, false pretenses or theft, mischief or poisoning animals or fraud, breach of trust, spreading false news, hate propaganda, being accessories to a crime, and disobeying a statute, do not apply to the fluoridation of water.

[44]     The section of the Criminal Code 476(b), which allows prosecution in one jurisdiction for an offense which may occur across the boundaries of two or more territorial jurisdictions, does not provide jurisdiction to this court to injunct or restrain the public fluoridation of water in other provinces or territories of Canada.

[45]     The allegations of breaches of the Health Act or Safe Drinking Water Regulations are addressed, by the risk and benefit assessment, or analysis of public water fluoridation. The risk benefit assessment is also important in consideration of whether the public water fluoridation amounts to an infringement of the Canadian Bill of Rights, the Universal Declaration of Human Rights and the Rio Declaration of Environment and Development. 

[46]     The Canadian Bill of Rights, 1960, protects people's rights to life, liberty and security of the person, enjoyment of property, and the right not to be deprived thereof except by a due process of law. If fluoridation of public water infringed on a right to life, liberty or security of the person or enjoyment of property, it occurs through the due process of law, in this case, the passing of a by-law following the referendum in a community.

[47]     The Universal Declaration of Human Rights that Mr. Millership refers to, refers to an individual's right to life, liberty and the security of a person (Article 3):

In exercise of his rights and freedoms, everyone shall be subject only to such limitations as are determined by law solely for the purpose of securing due recognition of morality, public order and general welfare in a democratic society."

(Article 29(2)). 

   

[48]     Mr. Millership refers to a number of other rights under the Universal Declaration of Human Rights, but again, his argument turns on a characterization of public fluoridation as administration of a poison or medication being forced upon somebody. He asserts that it amounts to torture by slowly killing or crippling people. The weight of the scientific evidence does not support these assertions.

[49]     The Rio Declaration of Environment and Development refers to harm to the environment. The evidence does not support Mr. Millership's allegations that public water fluoridation cannot be accomplished without "severe environmental degradation or harm to human health." I find that he has not demonstrated that the legislation which allows public water fluoridation is an infringement of any of the obligations of Canada under the Rio Declaration of Environment and Development. 
[50]     Mr. Millership refers to the Canadian Environmental Protection Act, 1999, arguing that fluorides are toxic substances that may have an immediate or long-term effect on the environment, may constitute a danger to the environment on which human life depends, and may constitute a danger in Canada to human life or health. He points out that the Canadian Environmental Protection Act, 1999 provides:

Section 1.1 The government of Canada shall consider the following before taking any measure under para. (1)(a.)1 (This refers to preventative and remedial measures to protect, enhance and restore the environment)

(a) the short and long-term human and ecological benefits arising from the environmental protection measure.

He points out that the Act incorporates the "precautionary principle" in the preamble where it states: 

Whereas the government of Canada is committed to implementing the precautionary principle that where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation;

[51]     He argues that he has asked the federal government, including the Minister of the Environment, to stop public water fluoridation, or to bring an action to protect the environment, and that it failed to do so. Therefore, he argues that he is entitled to bring an action under the Environmental Protection Act. He argues that under that Act, he is entitled to a declaratory order and an interlocutory order, and injunctions to prevent public water fluoridation in British Columbia and Canada.

[52]     The defendant points out that the ministry requires a solemn affirmation or declaration, or sworn evidence, that sets out the nature of the alleged offence, names of the offenders, and is submitted with, or appends, a concise statement of evidence supporting an allegation before they would commence a prosecution of the Canadian Environmental Protection Act at the request of an individual. They argue Mr. Millership's evidence does not show that he has asked for an investigation, or that the ministry has failed to conduct an investigation or that the ministry's response has been unreasonable and, therefore, Mr. Millership is not entitled to bring an action on his own. In any event, there is no evidence before me sufficient to support such an action, if that is what Mr. Millership says this proceeding is. I also note that s. 22 of the Act authorizes an action against a person who committed an offence under the Act. Mr. Millership has not identified who he says that person is, or what the offence is, other than some general allegations against all the individuals working for the federal and provincial government who have had anything to do with programs of public water fluoridation.

[53]     Mr. Millership argues that the discharge of fluoridated water through the public sewer system results in the release of a dilatory substance, being fluoride, into waters frequented by fish. He says that this is a breach of the Canada Fisheries Act. He indicates that, based on information received from the City of Kamloops, of waste water testing effluent between 1996 and 2001 that during a two-week period of March 22 to April 6, 1999, the level of fluoride in the waste water was 1.6 milligrams per litre. This is greatly in excess of .2 milligrams per litre - .3 milligrams per litre, which may be considered a point at which fresh water animals are affected. Mr. Millership refers to a document prepared for the British Columbia Ministry of Environment in February 1990 by P.D. Warrington, PhD, of the resource quality section of the waste management branch. This document is entitled "The Ambient Water Quality Criteria for Fluoride". The recommended criteria, at page 6, refers to aquatic life. It states:

In fresh water the total fluoride should not exceed 0.2 mg/L when water hardness is less than 50 mg/L as CaCo3, or 0.3 mg/L when water hardness is equal to or greater than 50 mg/L as CaCo3. This is a tentative, worse case criteria. Higher levels may be tolerated under some combinations of water hardness and temperature, but further carefully controlled research is necessary to determine what these levels should be. The fluoride should not exceed 1.5 mg/L in marine or estuarine waters used by aquatic life.

   

[54]     The parties to such an offence, if it is occurring, are not before the court at this time.

[55]     The prosecution of an offence under the Fisheries Act is similar to a criminal prosecution, and is not properly before this court at this time. The fluoridation of public water does not necessarily mean that its effluent will contain excessive amounts of fluoride, although it may require treatment in order to prevent it from doing so. Breaches of the Fisheries Act are enforced by Environment Canada.

CONSTITUTIONAL ISSUES:
Public Water Fluoridation in Canada is Unconstitutional
[56]     Mr. Millership argues that s. 523(3) of the Local Government Act is ultra vires the province. In other words, it is beyond the jurisdiction of the provincial government pursuant to the Constitution Act, 1987. Clearly it is within the authority of the provincial government to pass this legislation as it deals with municipal institutions, property and civil rights, local works and undertakings, and generally all matters of a merely local or private nature in the province (s. 92 of the Constitution Act of Canada, 1867).

[57]     I agree with the province's submission that there is no valid federal statute in operational conflict with s. 523 of the Local Government Act. There is no evidence that fluoridation of public water cannot be done consistently with any of the federal statutes Mr. Millership has referred to. The provincial legislation is presumed to be constitutional and the burden is on Mr. Millership to prove otherwise (Hogg, Constitutional Law, loose leaf edition (Toronto: Carswell 1992) at 15.5(h)). The pith and substance of s. 523 is clearly a matter that deals with local works and undertakings, that is, the public water system being administered by the local government in question. The fact that the fluoridation of a local water system may result in the fluoride being contained in food substances or beverages prepared with that local water, which substances may be ingested elsewhere, including outside the province does not invalidate s. 523. This is simply an incidental extra provincial effect.

(Ladore v. Bennett, [1939] 3 D.L.R. 1);

Re: Upper Churchill Water Rights, [1984] 1 S.C.R. 297 at 332;

Global Securities Corporation v. British Columbia (Securities Commission), [2000] 1 S.C.R. 494 at para. 23.

Charter of Rights and Freedoms
[58]     Mr. Millership argues that public water fluoridation breaches his rights under s. 6 (mobility), s. 7 (life, liberty and security of a person) and s. 15 (equality) of the Constitution Act, 1982 Charter of Rights and Freedoms. He originally also argued that it infringed on his religious beliefs protected under s. 15(1) of the Canadian Charter of Rights and Freedoms, but he has abandoned that argument. He also raised the argument that it may be an infringement of Aboriginal Rights under s. 35(1) of the Constitution Act of Canada 1982, but I have concluded that Mr. Millership has no standing to raise that argument. Mr. Millership is not an aboriginal person, nor does he have any authority to represent anyone other than himself in this litigation. 

[59]     The burden is on Mr. Millership to establish a prima facie breach of the rights which he complains of on the balance of probabilities. If he succeeds in doing so, then in this case, the province seeks to uphold s. 523 of the Local Government Act and bears the burden of establishing that the legislation is a reasonable limit on the rights infringed, under s. 1 of the Charter, on the balance of probabilities. R. v. Oakes (1986), 26 D.L.R. (4th) 200 (S.C.C.) at p.225-6. The province says, however, that in a situation where the law mediates between the claims of competing groups, involves the assessment of conflicting scientific evidence, is the subject of claims on scarce resources, or is aimed at protecting the vulnerable, then the relevant question is whether, on the evidence before the court, the government had a reasonable basis for acting.

Irwin Toy Ltd. v. Quebec (Attorney General) (1989), 58 D.L.R. (4th) 577 (S.C.C.);

Edwards Books and Art Ltd. v. The Queen (1986), 35 D.L.R. (4th) 1 (S.C.C.);

R. v. Downey (1992), 90 D.L.R. (4th) 449 (S.C.C.).

[60]     Mr. Millership must prove, on the balance of probabilities, the existence of the alleged risks of health effects of chronic exposure to low levels of fluoride, if they are to form the basis of a Charter claim. They also argue that in order to establish a breach of his rights, Mr. Millership must prove, on the balance of probabilities, that fluoridation does not have the benefits claimed. If it is determined that one of Mr. Millership's Charter rights have been infringed, then under s. 1 of the Charter, the burden would be on the province to demonstrate on the balance of probabilities that the benefits exist, or alternatively, to demonstrate that they had a reasonable basis for acting, because this is one of those cases where the legislation mediates between the claims of competing grounds or assesses conflicting scientific evidence. 

[61]     The province argues that the "precautionary principle" in the preamble to the Canadian Environmental Protection Act does not change this burden of proof.

[62]     The province points out that this "precautionary principle" has been applied outside the Canadian Environmental Protection Act by the Supreme Court of Canada in the decision 114957 Canada Ltée (Spraytech, Societe D'Arrosage) v. Hudson (Town), 2001 S.C.C. 40. In the Hudson case, the municipality was allowed to ban the cosmetic use of pesticides without the necessity of proving beyond any reasonable doubt that the substance was unsafe. The municipality did not have to prove that the banning of the substance would have health benefits.

[63]     In this case, there is a great deal of evidence from all of the parties dealing with the risks and benefits of publicly fluoridated water. There is a dispute between the parties whether fluoridation of public water has any benefits or clinically insignificant benefits, and whether it poses risks including skeletal fluorosis, osteoporosis, hip fractures and cancer. 

[64]     Clearly, this is a case where expert evidence is necessary, and in evaluating that evidence, I have to consider the qualifications of the expert presenting it, and also consider whether they are impartial. An expert opinion that "wears the cloak of an advocate" should be given little weight if it is admissible. (Cogar Estate v. Central Mountain Air Services Ltd. (1992), 72 B.C.L.R. (2d) 292 (C.A.) at p. 308). In weighing conflicting scientific evidence, the province argues that publication and peer review are an important component of good science because it increases the likelihood that substantive flaws in methodology will be detected, and that general acceptance in the relevant scientific community is also important. It is possible for the majority of the scientific or professional community to be wrong, but the province argues it is unlikely the court will be in a better position than the mainstream researchers and practitioners in determining the validity or accuracy of the conclusions. (Daubert v. Merrell Dow Pharmasuticals, 509 U.S.579 (1993), Approved R. v. J-LJ, [2000] 2 S.C.R. 600 at para. 33).

[65]     The province refers to a number of cases in which courts have concluded that fluoridation is effective at reducing dental care and has no proven adverse health effects other than mild dental fluorosis. It is important to keep in mind that those are determinations of fact, not of law, and depend on the evidence which was presented to the court. The body of scientific evidence changes over time as more research is done, and as that research continues to be analyzed. The cases referred to included:

Locke v. Calgary (City), [1993] A.J. No. 926(Q.B.);

DeAryan v. Butler, 260P (2d) 98, 1953) C.E.R.T. Denied. 347 U.S. 1012 (1954);

Paduano v. City of New York, 257 N.Y.S. (2d) at 542 (1965) C.E.R.T. Denied. 385 U.S. 1026 (1967);

Safe Water Foundation of Texas v. City of Houston, 661 S.W. 2D 190(TEX APP 1 DIST. 1983) Appeal dismissed. 105 S.C.T. 55 (1984);

Minnesota State Board of Health v. City of Brainerd, 241 N.W. 2D 624 (1976), Appeal dismissed 429 U.S. 803 (1976);

M'Coll v. Strathclyde Regional Council, reports - (1983) Scots Law Times.     

[66]     It is interesting to note that in the M'Coll case, the court heard 201 days of evidence, and the plaintiff's scientific advisor was Dr. Yaimouyannis, one the people that Mr. Millership's experts refer to. I also note that the court concluded, based on the evidence it received in 1983, that fluoridating the water levels of 1 mg/L was not mutagenic, and the evidence did not demonstrate that it was likely to cause cancer. It did not have a harmful effect on human leucocytes, and did not cause kidney damage to renal dialysis patients. The court also found that fluoridation would likely considerably reduce the incident of dental caries and produce very small increases in dental fluorosis. The court also found that the present low levels of fluoride in the water did not cause caries.

[67]     The province is correct when it argues that the mainstream or orthodox view of the dental and medical professions, and among scientific researchers, is that fluoridation is a safe and effective practice for reducing dental caries. The evidence relied upon by Mr. Millership does not agree with this view.

Dental Fluorosis 

[68]     Dental fluorosis has increased in fluoridated and non-fluoridated communities. In North America, the rate is approximately twenty to seventy-five percent in fluoridated communities and twelve to forty-five percent in non-fluoridated communities. These are very mild incidents and approximately half the fluorosis in contemporary child populations living in fluoridated communities can be attributed to fluoride from discretionary sources other than water.

[69]     Mr. Millership has presented evidence from a number of experts in support of his position. One of these is Dr. Richard G. Foulkes, a medical doctor and a private consultant in health services in Abbotsford, British Columbia. He has published a number of articles on various aspects of health care delivery systems, and in 1973, in a report entitled Health Security for British Columbians he recommended that fluoridation of drinking water be mandatory. Since that time, he has reversed his position. He is on the editorial board of "Fluoride", the official journal of the International Society for Fluoride Research and a founding member of the Fluoride Action Network. In his affidavit filed in these proceedings, he states that he has concluded that the fluoridation of public water supplies can no longer be held to be either safe with regard to public health or effective in the reduction of dental caries. 

[70]     Dr. Foulkes was cross-examined by the province's counsel, and in his cross-examination, he confirms that he has not personally conducted original research in scientific areas dealing with the risks and benefits of fluoridation or general areas of risk of assessment and toxicology. The province points out that in his affidavit, Dr. Foulkes, at paragraph 31, stated "It is my best judgment reached with a high degree of scientific certainty, that fluoridation is invalid in theory and ineffective in practice as a preventative of dental caries. It is dangerous to the health of consumers." He admitted in his cross-examination that the theoretical basis for the effectiveness of fluoridation of drinking water, that is elevated levels of fluoride in saliva providing topical application to teeth, would be supported by studies showing a statistically significant inverse relationship between water fluoridation and the incidents of dental caries. He also indicated that he could not really say with a high degree of scientific certainty that fluoridation is dangerous to the health of consumers. I do not doubt Dr. Foulkes sincerity in his opinions, but I agree with defense counsel that he is certainly an anti-fluoridation activist, and that affects the weights that can be given to his opinion. 

[71]     Mr. Millership has attached as part of his affidavit number 4, at page 69, a letter from Dr. Hardy Limeback, an associate professor and head of preventive dentistry at the Faculty of Dentistry at the University of Toronto. His letter repeats some of the concerns that are addressed in other reports and is not helpful in itself, except for the purposes of identifying concerns. 

[72]     Mr. Millership has filed as Exhibit "1" to his second affidavit, an affidavit by Dr. Paul Connett, a professor of chemistry at St. Lawrence University, Canton, New York State. He is a full professor and teaches general chemistry and environmental chemistry and toxicology. During the last six years, his interest in the fluoride issue has led him to review literature in the area, but he has done no research himself, nor has he published in the area. His affidavit does review a large amount of the research, including research that was covered by the York Review and the Federal Provincial Territorial Subcommittee. He is also a founding member of the Fluoride Action Network, and an advocate, as well as presenting himself as an expert. His affidavit really presents his argument against public water fluoridation based on political as well as scientific concerns. In fact, at paragraph 75 he states:

"In conclusion, I would argue that:..."

[73]     Mr. Millership referred to the affidavit of Dr. Phyllis Mullenix in exhibit "2" of his fourth affidavit. Dr. Mullenix is a PhD in pharmacology with special training in toxicology. She has an extensive background in research involving neurotoxicity and has done research on the neurotoxic potential of materials used by dentists, including fluoride. She set up the first toxicology department in a dental research institution in the world in 1983. She has done studies with rats to test the effect of fluoride in the brain tissue. Her affidavit does not indicate the levels of fluoride that caused the changes in behaviour that she noted, and by itself is not helpful. I do note that the concerns she has raised with regard to the neurotoxic effect of fluoride have been subject to scientific research that has been reviewed both in the York Study, and by the Federal Provincial Territorial Subcommittee. The Mullenix study did not conclude that neurotoxicity occurs at levels associated with water fluoridation. In the Mullenix study with rats, the levels of fluoride in drinking water ranged from seventy-five to one hundred and twenty-five parts per million.

[74]     Mr. Millership referred to a letter from a Dr. J. William Hirzy, the senior vice-president of the National Treasury Employees Union in Washington, D.C. He made representations on behalf of the professional employees at the headquarters of the Environmental Protection Agency in Washington, D.C. to the Subcommittee Wildlife Fisheries and Drinking Water in the United States Senate on June 29, 2000. He was not speaking on behalf of the Environmental Protection Agency. There appears to be a conflict between the union and the administration about the interpretation of research dealing with the cancer causing effects of fluoride. In Dr. Herzy's submission to the Subcommittee, he reviews some of the research which has been reviewed in other studies. The position of the union is to oppose public fluoridation of water as a result of the risks that he refers to. These risks have been referred to in the other studies, and considered by the Federal Provincial Territorial Subcommittee.

[75]     In its argument, Canada indicates that public water fluoridation has been recommended by the Federal Provincial Territorial Subcommittee and by nearly one hundred other public health bodies, including Health Canada, the Canadian Dental Association, the Canadian Medical Association, U.S. Food and Drug Association, the World Health Organization Expert Committee on Oral Health Status, the U.S. Centre for Disease Control, the American Dental Association, the American Medical Association, the American Dietetic Association, the U.S. Surgeon General, the National Toxicology Program of the United States, the United States Public Health Service and the U.S. National Institute of Dental and Cranial Facial Research.

[76]     Counsel for Canada reviewed the scientific research at length in his submissions. He also reviewed the arguments and evidence presented by Mr. Millership. It is clear that a very extensive review of the scientific research on fluoride has occurred at the Federal Provincial Territorial Subcommittee level. It is clear that there has been a great deal of research with regard to the benefits and risks of fluoride, although as pointed out in the York Review, it has not all been of good quality. It is also clear that people's total exposure to fluoride, both in fluoridated and non-fluoridated communities, has increased since the 1940's. This is as a result of increased public water fluoridation, ingestion of fluoride through food and beverages produced in fluoridated areas, and the exposure to fluoride from dental products such as supplements, toothpaste and mouth rinses.

[77]     The Federal Provincial Territorial Subcommittee on Drinking Water reviewed an extensive body of scientific evidence in determining its recommendations for safe drinking water guidelines, and the maximum allowable concentrations of fluoride in drinking water. The present maximum allowable concentration is 1.5 milligrams per litre, and the recommended optimal range for fluoride in drinking water is .8 - 1.0 mg\L or parts per million. The guidelines recognize that fluoride can be acutely and chronically toxic in sufficient concentrations, and that is the basis for its recommendations. 

[78]     The province and Canada refer to a document described as the York Review, which is entitled "A Systematic Review of Public Water Fluoridation", prepared by researchers at the N.H.S. Centre for Reviews and Disseminations, University of York, the Dental Public Health Unit, The Dental School, University of Wales, Cardiff and the University of Leicester, Department of Epideology and Public Health. It is a meta study in which the researchers involved establish guidelines for the consideration of research, in this case on the issue of public water fluoridation, and then review that research to try and determine what conclusions can be drawn from it. 

[79]     In assessing the risks, the York Review accepted lower quality studies for review. This reflects a cautionary approach. With regard to risks, the report makes the following comments regarding risks:

1.    Dental Fluorosis. This is affected by the dose. The rates of dental fluorosis, at one part per million, appeared to be forty-eight percent. At fluorosis of aesthetic concern it was predicted to be 12.5 percent. The rates differ with the level of fluoride.

2.    Bone Fractures. There is no clear evidence of increased hip fractures or other fractures associated with fluoridation of public water.

3.    Cancer. There is no clear association between water fluoridation and overall cancer incidents and mortality. This includes osteosarcoma and bone joint cancer, and thyroid cancer.

4.    Other effects. Insufficient evidence to establish any relationship between water fluoridation and other health risks.

[80]     The executive summary also indicates that there is no apparent difference between naturally occurring fluorides and artificial fluorides, although the evidence is insufficient to reach a firm conclusion. 

[81]     The report did comment that there is little quality research on the issue of public water fluoridation. The research committee were surprised by this and stated:

The evidence of a benefit of a reduction in caries should be considered together with the increased prevalence of dental fluorosis. The research evidence is of insufficient quality to allow confident statements about other potential harms or whether there is an impact on social inequalities. This evidence on benefits and harms needs to be considered along with the ethical, environmental, ecological, cost and legal issues that surround any decisions about water fluoridation. All of these issues fell outside the scope of this review.

[82]     In commenting on the review itself, Professor Trevor A. Sheldon, the Chair of the Advisory Group stated:

1.    The benefits of fluoride of fifteen percent reduction in caries is far from massive, and the quality of the studies is moderate;

2.    The fluoride has a significant association with dental fluorosis and it is not just cosmetic;

3.    The review did not show that water fluoride was safe. The quality of the research is too poor to establish whether or not there are potentially important adverse affects;

4.    There is little evidence to show that it reduces social inequalities;

5.    No conclusion was reached on the cost effectiveness or if there are different affects between natural or artificial fluoride;

6.    Probably because of the rigor with which the review was conducted the findings are more conservative and less conclusive than in most previous reviews; and

7.    There is a dearth of reliable evidence with which to inform policy.

[83]     He concluded that until high quality research has been done there will continue to be legitimate debate on the issue.

[84]     An executive summary of the York Review concluded:

1.    Effectiveness. The best available evidence indicates that public water fluoridation does reduce caries prevalence but the degree is unclear.

2.    Fluoridated water is still beneficial despite exposure to fluoride from other sources.

3.    There is some evidence, but of poor quality, that public water fluoridation does reduce social inequalities in dental health. These studies have to be interpreted with caution.

[85]     Mr. Millership also referred to a report by Dr. David Locker entitled "Benefits and Risks of Water Fluoridation - An Update of the 1996 Federal Provincial Subcommittee Report." This report is dated November 15, 1999, and was prepared for the Public Health Branch, Ontario Ministry of Health, First Nations and Inuit Health Branch, Health Canada.

Effectiveness 

[86]     The Locker report concludes that on the balance of the evidence, rates of dental decay are lower in fluoridated than in non-fluoridated communities. The difference is not large in absolute terms, often is not statistically significant, and may not be clinically significant.

[87]     Fluoride appears to provide protection for teeth after they have been formed, and has a role in inhibiting demineralization and promoting remineralization of teeth.

Osteoporosis 

[88]     Research results are inconsistent on the issue of whether fluoride results in a reduction of osteoporotic fractures.

Acute Toxicity 

[89]     Fluoride is a poison in large doses, but toxic levels cannot be achieved by drinking fluoridated water.

Bone Health 

[90]     Skeletal fluorosis is a crippling disease associated with chronic exposures of fluoride, equal or in excess of ten milligrams per day for at least ten years. Studies of bone mineral densities have not detected changes consistent with a clinical picture of skeletal fluorosis from water containing levels of fluoride optimal from the levels of dental decay.

Bone Fractures 

[91]     The research is inconsistent, or studies with better research are needed, before a conclusion can be reached. They reviewed eleven studies prior to 1994, two of which showed a reduction in bone fractures, five showed no association and four showed an increase in hip fractures as a result of fluoridation of public water.

Cancer
[92]     Few studies have been published, but he concludes there is no reason to believe that exposure to fluoridated water increases the risk of cancer in bones or other body tissues.

Child Development 

[93]     He looked at studies from China that claimed children exposed to high levels of fluoride have lower I.Q.s than children exposed to lower levels, but concluded that these studies were deeply flawed and provided no credible evidence that fluoride obtained from water, or industrial pollution, affected the intellectual development of children.

Recommended and Actual Intake of Fluoride in Canada 

[94]     The optimal intakes based on Dose Response published in the 1940's was .8 to 1.2 parts per million, assuming no other source of fluoride except food. In Canada, actual intakes are larger than recommended intakes, for formula fed infants than those living in fluoridated communities. He recommended efforts be taken to reduce intakes among the most vulnerable age group, which are children aged seven months to four years. These children that consume the maximum dose are at risk of moderate levels of dental fluorosis and consume amounts only twenty percent less than that at which skeletal fluorosis is possible if maintained over long periods.

Optimal Levels in the Water Supply 

[95]     He includes that the original optimal level of one part per million was largely arbitrary, and that the re-examination of early dose response status suggests a level as low as .6 parts per million would achieve approximately the same reduction in the prevalence of dental decay. He indicates the lack of contemporary data on dose response relationships between fluoride concentration in the water supply and dental caries and dental fluorosis, but suggests that new and more flexible guidelines are needed. Levels as low as .5 parts per million may be optimal in some communities. He concludes that dental fluorosis may be viewed as a health problem in the future.

Maximum Allowable Concentration 

[96]     He notes that the MAC for Canadian drinking water is 1.5 milligrams per litre and was established in 1978. In 1996, the Federal Provincial Sub-committee recommended this level be maintained. He suggests that in fluoridated communities, efforts should be made to reduce exposure of children to other sources of fluoride.

[97]     Regarding skeletal fluorosis, there have been two cases in the last fifteen years in Canada, and five in the last fifty years in the United States. Skeletal fluorosis does affect significant portions of the population in parts of the world with high concentrations of naturally occurring fluoride in the drinking water, that is, between three to twenty milligrams per litre. This is also associated with dietary deficiencies in protein and minerals.

The Charter of Rights and Freedoms - Section 6 - Mobility 

[98]     Mr. Millership says that his rights under s. 6 of the Charter of Rights and Freedoms have been violated. Section 6 provides:

6(2) Every citizen of Canada and every person who has the status of a permanent resident of Canada has the right

(a) to move to and take up residence in any province and

(b) to pursue the gaining of a livelihood in any province

6(3) The right specified in subsection (2) are subject to

(a) any laws or practices of general application enforced in a province other than those that discriminate among persons on the basis of present or previous residence.

[99]     Mr. Millership argues that he is unable to move to municipalities in British Columbia or other parts of Canada where the water is fluoridated. The province responds by stating the s. 6 does not protect intra-provincial mobility and that s. 6 is only infringed by laws that have the purpose or effect of discriminating on the basis of residence. The province cites Canadian Egg Marketing Agency v. Richardson (1998), 166 D.L.R. (4th) 1(S.C.C.) at para. 61 and 67;

Siemens v. Manitoba (Attorney General), [2001] 2 WWR 491 (Q.B.) (Affirmed [2001] 2 W.W.R. 515 (C.A.)). Leave to Appeal granted on another point [2001] S.C.C. No. 68. 

[100]               Local Government Act s. 523(3) was not passed for the purposes of discriminating against somebody on the basis of residence, nor does it have that effect. Mr. Millership is free to choose whether to live in a fluoridated community or not. The fact that he chooses not to, does not mean that s. 6 has the effect of discriminating against him. I find that he has failed to establish a breach of his rights under s. 6 of the Charter. I also note that s. 523 of the Local Government Act is a law of general application as referred to in s. 6(3) of the Charter of Rights and Freedoms.
   

Section 7 of the Charter - Life, liberty and security of the person 

[101]               Section 7 provides:

Everyone has the right to life, liberty and security of the person, and the right not to be deprived thereof except in accordance with the principles of fundamental justice.

[102]               The determination of whether a person's s. 7 rights have been violated follows a two-part analysis.

1.    First, the petitioner must show on the balance of probabilities that one of the s. 7 interests, that is, life, liberty or security of the person, has been violated.

2.    The petitioner must show that the manner of the infringement of the interest does not accord either subjectively or procedurally with the principles of fundamental justice.

Blencoe v. British Columbia (Human Rights Commission), 2000 S.C.C. 44 at paragraph 47.

[103]               The principles of fundamental justice are determined by the basic tenets of our legal system.

Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519:

Each principle of fundamental justice must be interpreted in light of those other individual and social interests that are of sufficient importance that they may appropriately be characterized as principles of fundamental justice in a Canadian society.

R. v. White, [1999] 2 S.C.R. 417 at 439.

The Charter does not protect against insignificant or trivial limitations of rights.

Jones v. The Queen (1986), 51 D.L.R. (4th) 569 (S.C.C.).

As discussed by McLachlin, J., (as she then was), in Cunningham v. Canada [1993] 2 S.C.R. 143.

[104]               The province notes that the Supreme Court of Canada has found that liberty interest includes the right to make fundamental personal choices free from state interference (Blencoe) supra, para. 54 and that the Ontario Court of Appeal has held that the right not to be subject to medical treatment without informed consent is an aspect of the "liberty" interest (Fleming v. Reid (Litigation Guardian) (1991), 82 D.L.R. (4th) 298 ONT.A.)

[105]               However the province argues that the modifying levels of a naturally occurring substance such as fluoride in a water system, for constitutional purposes, should not be considered medical treatment. The province says that the U.S. courts held that for constitutional purposes, fluoride is better considered a "nutrient" than a "drug" or "medicine". (Minnesota State Board of Health, supra). I do not agree with this approach and find it is more appropriate to deal with the issue on the basis that fluoride is being used as a drug or a medicine, at least for the purposes of promoting health when it is added to the public water system.

[106]               The issue of whether a by-law or a statute authorizing the fluoridation of public water violated an individual's s .7 rights has been decided in Canada, in the case Locke v. Calgary (City), [1993] A.J. No. 926 (QB). The court found that the by-law did not violate the plaintiff's rights to security of the person. If it did, it was saved by principles of fundamental justice which required a fair balance to be struck between the interests of a person whose claim to security had been violated and those of society. In reaching that conclusion, the court found that public water fluoridation was a safe and effective method of reducing dental caries.

[107]               It would be difficult for an individual living in a fluoridated community to avoid exposure to fluoridated water because of the necessity to take showers, and the consumption of food produced in the area. This is so, even if they attempt to filter their water or drink bottled water.

[108]               There is debate among scientists about the effects of fluoridated water. However, the predominant opinion is that public water fluoridation is effective for the purposes of reducing dental caries, and aside from dental fluorosis, if the levels are not excessive, the evidence does not indicate that the health risks complained of are caused by consumption of optimally fluoridated water. I note that dental fluorosis occurs as a result of an over exposure to fluoride during the period of life when the teeth are forming. Once the teeth have erupted from the gums, there is no further dental fluorosis caused by fluoride in water.

[109]               In Locke, the court said at para. 31:

In my judgment the intrusion by the judiciary into value judgments of the legislature and the electors must be restrained unless there is a clear breach of the Charter established on at least a balance of probabilities by the proponent of such breach.

And at para. 32: 

Based on the evidence before me and the findings of fact that I have made I do not find that Calgary by-law 37M89 violates the plaintiff's rights to security of the person.

Essentially, the court found that public water fluoridation was a safe and effective means of reducing dental caries. The court did find that even if there had been an infringement of rights to liberty or security of the person, the process in which fluoridation of water was accomplished through referendum did strike a fair balance between rights of the individual and the rights of society. 

[110]               Mr. Millership argues the Locke decision is not helpful because of the limited evidence that Mr. Locke was able to put before the court in comparison to the volumes of evidence that Mr. Millership has presented.

[111]               The security of the person referred to in s. 7 includes control over one's bodily integrity free from state interference and freedom from the serious state-psychological and emotional stresses. However, the fact that Mr. Millership may disagree with fluoridation and that it may cause him psychological stress is not sufficient to support a s. 7 challenge. The province argues that any intrusion on Mr. Millership's bodily integrity as a result of the fluoridation of water is very minimal, and is really a trivial impact and should not support a s. 7 challenge. The province argues that minimal intrusions into constitutionally protected interests are not even prima face breaches of constitutional rights. (Jones v. The Queen (1986), 31 D.L.R. (4th) 569 (S.C.C.).)

[112]               I find that Mr. Millership's s. 7 rights have not been infringed by the fluoridation of public water pursuant to s. 523 of the Local Government Act and any by-law passed pursuant to that Act, provided that fluoridation is maintained within the range of the optimal levels recommended by the Federal/Provincial/Territorial Subcommittee (.8 mg/L to 1 mg/L). This is a minimal intrusion into Mr. Millership's rights to liberty or security of the person, and did not amount to a prima facie breach of those rights.

[113]               If Mr. Millership's rights to liberty or security of the person are infringed by public water fluoridation, the question arises whether it is in accordance with the principles of fundamental justice.

[114]               The province argues that the court should not impose its own value judgments in the form of substantive principles of fundamental justice. "The courts must be conscious of its proper role in the constitutional makeup of our form of democratic government and not seek to make fundamental changes to long standing policy on the basis of general constitutional principles and its own view of the wisdom of legislation..." The principles of fundamental justice leave a great deal of scope for personal judgment, and the court must be careful that they do not become principles which are fundamental justice in the eyes of the beholder only. (Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519 at page 589 - 590. The court in Rodriguez said:

While the principles of fundamental justice are concerned with more than process, reference must be made to principles that are "fundamental" in the sense that they would have general acceptance among reasonable people.

   

The court also stated that principles of natural justice are a balance between individual and social interests that are not arbitrary in the sense of doing little to enhance the state's interest. 

[115]               Although the petitioner and many others may disagree with public water fluoridation it is certainly not done in an arbitrary fashion. It is for the purposes of improving the public dental health, and even if it prevents only one fewer cavity per person over a large population, it could

represent tens of thousands or hundreds of thousands of cavities. 

[116]               Public water fluoridation is not the only source of fluoride today, and people who receive fluoride as a result of a halo effect or through the use of dental products also experience a reduction in dental caries. These are factors which have been considered by the Federal Provincial Territorial Subcommittee and the research that they have reviewed in determining the recommended optimal levels and maximum allowable concentrations of fluoride. This information is available to communities who are then able to debate the issues, and determine for themselves as a community whether the fluoridation of water is beneficial or otherwise. This is certainly not an arbitrary process.

[117]               Therefore, even if Mr. Millership's s. 7 rights to liberty and security of person have been infringed, it is a minimal infringement and it is not an infringement that occurs contrary to natural justice.

[118]               I note that the fluoridation of public water is an amendment to the water in the sense that it is an adjustment of levels of a naturally occurring substance. I draw a distinction between this and the addition of a drug or medication to the water that does not naturally occur, and which is added for the purposes of promoting health rather than for the purposes of purifying or making water safe for consumption.

Section 15(1)
Equality before and under the law, and equal protection of benefit before the law
[119]               Mr. Millership argues that portions of the population may be at greater risk from fluoridation than others. These would include workers in aluminum smelting, phosphate fertilizer, people near such industries where water and air are subject to pollution, people living in areas where goiter is endemic, people with kidney dysfunction, polydipsia or diabetes insipidus, those whose diet is deficient in iodine calcium, manganese or vitamin C, and those with low calcium or phosphor ratios in their diet.

[120]               The defendants correctly point out that in determining whether there has been a breach of an individual's rights under s. 15(1), a court must go through a three-step analysis:

1.    Whether there is a different treatment, in purpose or effect, either by the drawing of formal distinctions, or by failure to take account of the claimant's already disadvantaged position in society;

2.    Whether the basis for the differential treatment is one or more enumerated or analogous grounds;

Contextual factors with respect to this third element include:

a) any pre-existing disadvantage, stereo-typing or prejudice;

b) relationship between the grounds of distinction and the claimant's characteristics or circumstances;

c) any ameliorative purpose or effect of the government action; and

d) the nature of the interest effected.

3.    Whether the differential treatment discriminates in purpose or effect in a manner that brings into play the purpose of s. 15, viz to prevent the violation of essential human dignity and freedom, and to promote a society in which all persons enjoy equal recognition at law as human beings or as members of Canadian society, equally capable and equally deserving of freedom, respect and consideration. (Law v. Canada (Minister of Employment and Immigration) (1999), 170 D.L.R. (4th) 1 (S.C.C.).)

[121]               The defendants argue that s. 523(3) does not make a formal distinction between people, and it is clearly not a distinction on the basis of one of the enumerated or analogous grounds in s. 15, those grounds being race, national or ethnic origin, colour, religion, sex, age or mental or physical disability. I agree.

[122]               The defendants also argue that the plaintiff does not allege that he is a member of any of these groups that he says are treated differently as a result of the fluoridation of water. I agree.

[123]               Fluoridation of public water does increase the risk of dental fluorosis in children prior to the eruption of their permanent teeth.

[124]               The province argues that although young children, or children as a group, may be vulnerable to additional risks of fluorosis, the benefits of fluoridation in reducing dental caries outweighed the risk of fluorosis which is cosmetic only and not of the same fundamental importance as the avoidance of dental caries. I agree. However, it is important that the process of determining levels of fluoridation continue in such a way as to minimize the increase in dental fluorosis. I note that dental fluorosis

is not caused exclusively by fluoridated water, but it is a contributing factor. 

[125]               Finally, both defendants argue that even if there is an infringement of any of the rights that Mr. Millership refers to, that s. 1 of the Charter should be applied to save s. 523 of the Local Government Act. Section 1 states:

The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.

   

To save legislation that may infringe a right, the government must show: 

1.    The objective relates to concerns which are pressing and substantial in a free and democratic society; and

2.    The means chosen pass a three-part proportionality test:

1)    they are rationally connected to the objective;

2)    they impair the right as little as possible to achieve the objective; and

    

3)    there is proportionality between the effects of the impugned law on the Charter of Rights and the objective.

R. v. Oakes (1986), 26 D.L.R. (4th) 200 (S.C.C.). 

[126]               The defendants also argue that where the issue involves balancing scientific evidence and balancing claims on scarce resources in remedying social disadvantage, the courts should defer to the legislative judgment as long as the government is able to demonstrate a reasonable basis for the measures it has taken. (Irwin Toy Ltd. v. Quebec (Attorney General)(1989), 58 D.L.R. (4th) 577 (S.C.C.).)

I agree with this analysis. 

[127]               The objective of s. 523 is to reduce dental caries on children. The treatment of dental caries is expensive and can be painful. The rate of dental caries among children living in fluoridated and non-fluoridated areas has been reduced over the last fifty years, and is one of the factors that the Federal/Provincial/Territorial Subcommittee has considered in their research and their recommendations. This is part of their risk benefit analysis that they carry out. Public health and the health of children is a pressing objective for s. 1 analysis (R.B. v. Children's Aid Society Metropolitan Toronto, [1995] 1 S.C.R. 315 at page 385.

Canadian Aids Society v. Ontario (1995), 25 O.R. (3rd) (388) (Gen. Div.) Approved (1996) 31 O.R. (3rd) 798 (C.A.) Leave denied [1997] S.C.A.A. No. 33. 

[128]               The weight of the scientific evidence indicates that fluoridation is rationally connected to the goal of reducing dental caries, although other factors as well appear to have contributed to the reduction of dental caries.

Minimal Impairment 

[129]               Despite the use of fluoridated toothpaste and the possibility of topical applications by dentists, the evidence still supports the argument that public water fluoridation is an effective means of providing fluoride to everyone in the community, including members of the community who may be socially and economically disadvantaged. The provision for a referendum before fluoridation is allowed also accommodates philosophical objections of people who are opposed to fluoride, and allows the community to decide whether or not to add to its public water system.

Proportionality 

[130]               The health benefits of fluoridation are still clear, even though other sources of fluoride may be contributing to the reduction of dental caries. The referendum process allows each community to decide for itself how to balance the benefits and the potential risks and philosophical concerns of their community.

[131]               I conclude that s. 523 of the Local Government Act is valid provincial legislation. I find that public water fluoridation pursuant to a by-law passed pursuant to s. 523 does not infringe on Mr. Millership's rights under s. 6, 7 or 15 of the Charter of Rights and Freedoms.
Tort Action and Claim for Damages - Rule 18(A) 

[132]               Mr. Millership seeks damages from both the defendants on the basis of the following:

1.    Private and public nuisance;

2.    Negligence;

3.    Rylands v. Fletcher;

4.    Fraud;

5.    Misrepresentation;

6.    Pursuant to s. 24 of the Charter of Rights and Freedoms.
[133]               Mr. Millership argues that the very mild or mild dental fluorosis which is referred to by his dentist was caused by the consumption of fluoridated water supplied by the City of Kamloops. He also used fluoridated toothpaste as a child, and may have received fluoride treatments on regular visits to his dentist. Mr. Millership also attributes psychological difficulties to fluoride consumption, but has not provided any medical evidence to support this claim.

[134]               The defendants argue that the necessary elements of negligence are:

1.    that the plaintiff has suffered some damage;

2.    that the plaintiff's damage was caused by the defendants' conduct;

3.    that the defendants' conduct amounted to a breach of the standard of care owed;

4.    that the defendants did owe a duty of care to the plaintiff;

5.    the defendants' conduct was the proximate cause of the plaintiff's loss; and

6.    absence of any defense.

Rinaldi, Remedies in Tort, loose leaf edition (Toronto): (Carswell 1994) c.16. 

[135]               I agree with this statement of the elements of negligence.

Damages 

[136]               Mr. Millership does have very mild or mild dental fluorosis. This is a cosmetic problem that does not affect the function of his teeth. The evidence does not support any claim for psychological or emotional damage despite Mr. Millership's belief that fluoride may contribute to such problems. If Mr. Millership has any psychological problems, he has not led any evidence which would prove on the balance of probabilities that it is related to fluoride in any way.

Causation 

[137]               Mr. Millership must establish, on a balance of probabilities, that the actions of the defendants caused or contributed to any damages he has suffered, in this case his very mild dental fluorosis. He consumed fluoridated water as a child and while his teeth were developing. He also consumed fluoridated toothpaste and may have received fluoride treatments from his dentist. All of these things would affect the total dose of fluoride that he had received. He may have also consumed formula prepared with fluoridated water. He has no evidence as to what formula he was fed as a baby, or the fluoride content of that formula.

[138]               All of these things would contribute to the amount of fluoride that he had consumed, and the evidence does demonstrate that dental fluorosis is dose dependent. Some individuals may develop dental fluorosis at lower concentrations of fluoride than others. It is not possible for Mr. Millership to prove that he would not have developed dental fluorosis but for the fluoridation of the public water. 

[139]               However, causation may be established where the actions of the defendant materially contributed to the occurrence of the damage or injury. In some instances, an inference of causation may be drawn without positive scientific proof. A defendant does not escape responsibility simply because other causal factors besides their actions may have helped produce the harm complained of. (Athey v. Leonati, [1996] 3 S.C.R. 458.) 

[140]               In the present case, although Mr. Millership may have developed very mild fluorosis even without consuming fluoridated water, it is clear that the consumption of fluoridated water would contribute to the occurrence of dental fluorosis. I am satisfied that Mr. Millership has established causation on the balance of probabilities.

Standard of Care 

[141]               The actions of Canada consist of participating in the Federal/Provincial/Territorial Subcommittee review of scientific evidence, and publication of guidelines for the maximum allowable concentrations of fluoride and the optimal levels of fluoride in drinking water. The province passed legislation which allowed municipalities, including Kamloops, to add fluoride to the public water system after taking the appropriate steps to conduct referendums and pass appropriate by-laws. Neither of these defendants actually fluoridated water. 

[142]               The recommendations made by the Federal/Provincial/Territorial Subcommittee, and the decisions made by the province to pass legislation, were based on the professional practice and best scientific knowledge of the day. In the 1970's, and today, the weight of scientific evidence was and is in favour of fluoridation. There is no evidence to suggest that the standard of care

was not met by either of the defendants. (ter Nuezen v. Korn, [1995] 3 S.C.R. 674). 

[143]               The actions of the provincial legislature were to enact the legislation, in particular a section of the Local Government Act formerly the Municipal Act which allowed municipalities to fluoridate the public water. There is no evidence that this legislation was passed for an improper purpose, unlawfully, or with the intent to harm anyone. Even if it could be argued that the legislators were "negligent" in passing this legislation, that does not give rise to a cause of action. (Welbridge-Holdings Ltd. v. Metropolitan Corporation of Winnipeg, [1971] S.C.R. 957.)

[144]               The province was acting within its statutory authority to pass legislation and there is no evidence to suggest that they participated in any way with any breach of any authority that Kamloops may have committed, if any, in passing its by-laws or holding its referendums. The fact that provincial health officers may have recommended fluoridation to various municipalities is not evidence of negligence. They were merely acting according to the best scientific evidence available at the time. I note the weight of the scientific evidence continues to support

public water fluoridation, although the optimal levels are subject to continual review.

Duty of Care
[145]               Assuming that the defendants owed a duty of care to Mr. Millership, the evidence does not support a claim that they have failed to comply with that duty of care or that their actions fell below any standard of care they were subject to.

Proximity of Cause 

[146]               Neither Canada nor the province fluoridated any water consumed by Mr. Millership. The guidelines issued by the Federal Provincial Territorial Subcommittee may have been a factor or considered by the electorate in Kamloops when deciding whether or not to support fluoridation. The recommendations of provincial health authorities may also have been a factor or consideration. However, ultimately, the fluoridation of the public water in Kamloops was as a result of the exercise of authority given to the municipality by the Local Government Act. The actions of Canada and the province are not the proximate cause of Mr. Millership's dental fluorosis.

Absence of Defense
[147]               The province argues that no action can be brought against the province for simply exercising their legislative authority on the basis that that authority was exercised in a negligent manner. (Welbridge, supra). I agree.

[148]               Both defendants argue that any claims by Mr. Millership are barred as a result of the expiration of limitations under the Limitation Act, R.S.B.C. 1996, c.266. Mr. Millership was aware of the slight discolouring on his teeth that is said to be dental fluorosis from the time he was in grade 9 or grade 10. He was certainly aware about the relationship between fluoride and dental fluorosis as early as 1992 or 1993, when he became involved and interested in the anti-fluoridation campaign in Kamloops. He reached the age of majority on June 18 of 1990. He commenced these proceedings October 23, 2000. A claim for damages for personal injury arising out of negligence has a two-year limitation, and would have expired June 18, 1992. A claim for damages arising out of nuisance has a six-year limitation, and that would have expired June 18, 1996. I am assuming these limitations run from the time Mr. Millership became an adult. Even if the limitations commenced to run in 1992 or 1993 when Mr. Millership became aware of the relationship between fluoridated water and fluorosis, they expired before he commenced his actions.

[149]               Mr. Millership has not led any evidence which would support an extension of those limitation periods, and the burden to do so lies on him. (Limitation Act, s.6(6)).

[150]               I find that Mr. Millership's tort claims are barred by the Limitation Act. The dental fluorosis Mr. Millership has, if it were caused by water fluoridation, occurred when his teeth were forming, before they erupted from the gums. In any event, it is Mr. Millership's own evidence that he has not consumed fluoridated water in Kamloops since approximately 1992.

[151]               Canada also argues that there has been no specific act or omission of any identifiable federal employee which has caused or contributed to the addition of fluoride in the City of Kamloops water supply. The liability of Canada can only be vicarious liability based on conduct of her employees, servants or agents. (Section 310 Crown Liability and Proceedings Act). The evidence indicates that the servants of the Crown have acted reasonably and carefully in their participation in the Federal Provincial Territorial Subcommittee and in promulgating the recommendations from that committee. That is certainly the case during the 1970's, even if Mr. Millership argues that since that time they have failed to respond to changing developments in the scientific research.

Rylands v. Fletcher and Nuisance 

[152]               The province argues that no claim can be made out in nuisance if the actions complained of are "inevitable results of consequence" of the existence of the statutory authority (Ryan v. Victoria (City), [1999] 1 S.C.R. 201
). The allegation against the province is that by passing legislation, it authorized Kamloops to take steps which ultimately led to the fluoridation of the water in Kamloops. 

[153]               Canada also argues that nuisance is defined as an unreasonable interference with the use and enjoyment of the land by its occupier, and that Mr. Millership is not a land owner. Mr. Millership argues that he is a land owner in the sense that all of the public lands in Canada are owned by all of the citizens of Canada. However, that does not qualify him as a land owner for the purposes of a claim in nuisance. Canada also argues that even if Mr. Millership was a land owner, the evidence does not demonstrate that the addition of fluoride to a city's water supply affects the use and enjoyment of land. I agree that the evidence does not support the proposition that the addition of fluoride to the public water at the levels recommended by the Federal Provincial Territorial Subcommittee caused any injury or interference with or injury to land or interference with its use and occupation. I find that Mr. Millership has not made out his claims under Rylands v. Fletcher or Nuisance.
Fraud and Misrepresentation 

[154]               Mr. Millership has not relied on any representations made by either of these defendants. In fact, he disagrees with any representations made by these defendants with regard to the effectiveness or the safety of fluoridation. There is certainly no evidence of negligence with regard to any representations or recommendations made by either of these defendants or their agents, and there is clearly no evidence of fraud. Mr. Millership has reached his own conclusions based on his review of scientific evidence which is available regarding fluoridation, as have a number of the experts that he relies on. However, the fact that he and some of his experts disagree with the assessment of the defendants, agents or representatives, does not indicate that they are guilty of any misrepresentation or fraud. I find that Mr. Millership has failed to make out his claims under fraud or misrepresentation.

Section 24(1) of the Charter
[155]               Section 24(1) states:

Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.

   

[156]               Any injury or damage suffered by Mr. Millership occurred prior to the proclamation of the Charter and, therefore, there is no remedy under s. 24 of the Charter. In addition, monetary damages are rarely given as a remedy for actions that were taken pursuant to a statute which is subsequently declared unconstitutional. (Guimond v. Quebec (Attorney General), [1996] 3 S.C.R. 347).

[157]               Section 24(1) is not simply an alternative means for a party to seek monetary compensation for alleged harms they may have suffered. It is only in the event of conduct that is clearly wrong, in bad faith, or an abuse of power, that damages may be awarded. (Machin v. News Brunswick (Minister of Finance; Rice v. New Brunswick (2002) S.C.C. 13).

[158]               Despite the allegations of the plaintiff that the federal and provincial government and their agents have acted in a criminal or negligent fashion, the evidence is to the contrary. The very extensive research and analysis carried out by the Federal Provincial Territorial Subcommittee is clear evidence of the care and consideration that has been given to the issue of fluoridation. Even if there were a breach of Mr. Millership's Charter rights, this is not an instance where damages would be a proper remedy under s. 24(1).

[159]               Mr. Millership is claiming general damages, including compensation for lost income he says he could have earned during the years that he has been pursuing this litigation. Even if liability could be established, Mr. Millership's damages would be nominal and no damages could be allowed for his lost income for the time he spent pursuing the litigation.

[160]               For all of the reasons above, Mr. Millership's claim for damages is dismissed.

Declaratory Relief 

[161]               Mr. Millership seeks a number of declarations as outlined in his argument paragraph 8:

1.    A declaration that public water fluoridation projects in British Columbia and in Canada are unconstitutional.

This matter is dealt with elsewhere in the decision in dealing with the constitutionality of s. 523. I should not deal with any other public water fluoridation projects without those parties involved being properly present before the court, and all of the facts, including the legislation being before the court. This application is dismissed.

2.    A declaration that public water fluoridation in British Columbia and Canada are a matter of national concern which should be enjoined in British Columbia and in Canada by Canada using Canada's power under the Peace Order and Good Government Doctrine of the Constitution Act of Canada 1867, and under the laws of British Columbia and Canada.

In my opinion, this is not the type of declaration that a court should make. It really amounts to a direction that the federal government should pass legislation, or exercise authority. That is a matter within the discretion of parliament. If the legislative bodies in Canada act, then a person affected by their actions may challenge the constitutional validity of those actions before the court. However, it is not the role of the courts to direct legislatures of the provinces or the parliament of Canada to exercise their legislative authority. In any event, the evidence does not support the claim that public water fluoridation projects are a matter of national concern which should be enjoined.

3.    A declaration that public water fluoridation projects mass medicate and poison Canadians by the drug Fluoride against their will and without their informed consent contrary to the laws of British Columbia and Canada.

Hyrdofluorosilicicic acid is a poison in concentration, but the evidence does not support the allegation that fluoridated water poisons Canadians. Even if public water fluoridation is the equivalent of mass medication, the evidence with regard to s. 523, which is the only section before me, is that it is done pursuant to the authority of a by-law after a referendum in support of such by-law by the majority of the residents in a community. People are not compelled to consume fluoridated water, although I acknowledge there are practical difficulties in avoiding exposure to fluoride in a community in which the public water system is fluoridated. Members of a community are able to obtain information about the fluoridation of water if they wish, and are given an opportunity to debate the issue and take steps to avoid fluoridated water if they wish. I note the great deal of material that the province and Canada provided to Mr. Millership at his request. This is available to any member of the community who wishes to seek it out. The evidence does not support the application.

4.    A declaration that public water fluoridation projects in British Columbia and in Canada are harming the environment contrary to the laws of British Columbia and Canada.

This is a matter which Canada argues is not the proper subject of a court decision. In any event, the evidence of the Canadian Environmental Protection Agency is that fluoride can harm the environment. Public water fluoridation can contribute to the amount of fluoride in the environment. Whether that is contrary to the laws of British Columbia and Canada is a matter which is better resolved through the enforcement mechanisms of the various provincial and federal legislation, and not in this proceedings.

5.    A permanent injunction to stay and/or quash s. 523(3) of the Local Government Act, S.B.C.C. 1999, c.37 in so much as it purports to authorize the addition of fluoride to the public water supplies of British Columbia.

In fact, s. 523(3) limits the circumstances in which fluoride can be added to the public water system, and Mr. Millership really seeks a declaration that s. 523 should not be interpreted as to allow the addition of fluoride, or if it is, it should be read down or added to, to make sure it is clear that fluoridation is not authorized. The issue of validity of s. 523 is dealt with elsewhere. This application is dismissed.

6.    A permanent injunction to enjoin all public water fluoridation projects in British Columbia.

I am not prepared to make such an order in the absence of notice to all of the parties who would be affected by such an order, even if the evidence supported such a claim. The evidence does not support this claim. This is dismissed.

7.    A permanent injunction to stay any section of any provincial or territorial act in Canada that purports to authorize the addition of the drug Fluoride into the public water supply systems of Canada for the purposes of reducing dental decay that the plaintiff and the citizens are affected by because of the "halo" affect.

Again, notice has not been given to all of the parties affected, nor is there any evidence before me about what any legislative sections might be, or the mechanism for implementing them. It would be improper of me to proceed in the absence of the parties and without that information. In addition, despite Mr. Millership's reference to the Criminal Code, this court does not have the jurisdiction to make orders with regard to provincial or territorial acts or actions outside of the province of British Columbia. This application is dismissed.

8.    A permanent injunction to enjoin all public water fluoridation projects in Canada that the plaintiff and the citizens are affected by because of the "halo" affect.

This application is dismissed for the same reason that the application number 7 is dismissed.

9.    A permanent injunction barring the sale of all food and beverage product sold in British Columbia that were made with artificially, medicated/fluoridated water, and containing one milligram of the drug Fluoride.

The parties affected are not before the court, and notice has not been given to them. In any event, the evidence does not support this injunction and the application is dismissed.

Summary
[162]               Mr. Millership's claims for damages for personal injuries and injunctions and declaratory relief are dismissed. This application occupied 21 days, required the review of thousands of pages of affidavit supporting material and many cases presented by the parties in support of their positions. Mr. Millership presented his arguments in a thorough and respectful manner. He has obviously put in a great deal of work into a matter in which he strongly believes. In those instances where Mr. Millership may not have been able to organize his arguments as clearly as a legally trained person may have, counsel for both defendants attempted to assist me in applying the correct legal analysis or approach to the issues. They did this in a fair and co-operative manner with Mr. Millership, and did not in any way attempt to take advantage of his lack of legal training.

[163]               The parties are at liberty to argue the issue of costs if they wish to do so.

"R.E. Powers, J."
The Honourable Mr. Justice R.E. Powers 


What the Case is About 

[1]          Mr. Millership is opposed to the fluoridation of public water supplies, and commenced these proceedings when the City of Kamloops was fluoridating its water. He originally included the City of Kamloops because they were the party who was actually fluoridating the water until October 2001, when fluoridation was stopped as a result of a referendum. Kamloops had fluoridated its water from approximately 1963, and this included an area referred to as North Kamloops starting in 1969. North Kamloops had amalgamated with Kamloops in 1967.

[2]          Mr. Millership was born in Kamloops in 1971 and lived in Kamloops until approximately 1990. He lived away from the city until about 1996 or 1997, although he visited as he still had family here. He became interested in the fluoridation debate in about 1992 or 1993. He read information about the fluoridation of water and its safety, and was aware about issues of dental fluorosis. He has not consumed fluoridated water since that time. When he was 15 or 16, he noticed streaks on his teeth which he thought were odd. He did not discuss this with his dentist, nor did he receive any adverse comments from anyone about the appearance of his teeth. Mr. Millership has filed a letter of opinion dated February 19, 2001 from his dentist. The letter states:

...could be displaying a very mild fluorosis, that is small opaque, white areas scattered irregularly over the teeth, but not involving as much as ten percent of the tooth surface. Some of the teeth also show no more than one millimeter of white opacity at the tip of the summit of the cusps.

No treatment for this condition is warranted at this time.

   

[3]          He commenced these proceedings on October 23, 2000, in order to seek legal remedies to prevent continuing fluoridation of the public water in Kamloops and elsewhere in Canada, and to seek damages for injuries he believes he suffered as a result of the consumption of fluoridated water. He has represented himself through most of the proceedings, but did have some assistance in the initial drafting of his statement of claim. He filed his amended statement of claim on August 12, 2002. He included a claim for compensation for personal injuries and claims for declarations, injunctions and what may be claims for mandamus regarding the federal and provincial governments. He has discontinued his claim against the City of Kamloops because they no longer fluoridate the water. 

[4]          It was agreed by all of the parties that it was appropriate to deal with the claims for damages by way of summary trial proceeding pursuant to Rule 18A. It was also agreed that the challenges with regard to the validity of the legislation which permits fluoridation of the public water system and his claims for declarations, injunctions and orders by way of mandamus, which should have been brought by way of petition, should also be dealt with as if they had been brought by way of petition.

Background - Mr. Millership's Claims 

[5]          Mr. Millership's claims for damages appear to be based on:

a) claims of nuisance;

b) claims under the principles of Rylands v. Fletcher;

c) negligence;

d) the Charter of Rights and Freedoms. 

[6]          Mr. Millership challenges the validity of legislation that permits the fluoridation of public water on a number of basis including the following:

a) that the legislation which is passed by the provincial government is ultra vires or beyond the jurisdiction of the provincial government;

b) that it is contrary to the Charter of Rights and Freedoms, particularly ss. 6 (mobility), 7 (life, liberty and security of the person), 15 (equality) and 35(1) (Aboriginal rights);

c) that it is contrary to the Canadian Bill of Rights and Freedoms;

d) the Negligence Act, [RSBC 1996] c.333;

e) the common law;

f) that the act of fluoridating a public water system breaches a number of provincial and federal statutes, including the following:

i)    Canadian Environmental Protection Act, 1999, c.33;

ii) Criminal Code;

iii) Fisheries Act, (RSC 1985, c.F-14) and Provincial Acts, including the Wildlife Protection Act;

iv) Water Utility Act, R.S.B.C. 1996, c.486; 

v)    Waste Management Act, R.S.B.C. 1996, c.482;

vi) Water Protection Act, R.S.B.C. 1996, c.486; and

g)    breaches of various international treaties.

[7]          Mr. Millership's claims include:

1.    A declaration that public water fluoridation in B.C. and Canada is unconstitutional;

2.    A declaration that public water fluoridation is a matter of national concern which should be enjoined by Canada exercising its authority under the Constitution Act, 1982, relating to peace, order and good government;

3.    A declaration that public water fluoridation mass medicates and poisons Canadians by the drug fluoride without their informed consent;

4.    A declaration that public water fluoridation harms the environment contrary to the laws of British Columbia and Canada;

5.    A permanent injunction to stay the operation of s. 523(3) of the Local Government Act, R.S.B.C. 1996, c.323 and amendments thereto;

6.    A permanent injunction of all public water fluoridation in British Columbia;

7.    A permanent injunction to stay any provincial or territorial act in Canada that allows public water fluoridation, on the basis that such fluoridation has a "halo effect" that affects everyone in Canada, including Mr. Millership;

8.    A permanent injunction preventing all public water fluoridation in Canada that affects Mr. Millership and "citizens" as a result of the "halo effect";

9.    A permanent injunction preventing the sale in British Columbia of all food and beverages made with artificially fluoridated water containing substantial amounts (one milligram) of fluoride;

10. General and special damages in the amount of $250,000.00.

[8]          Underlying all of these are issues about the safety and effectiveness of fluoridation of public water, including whether or not the substance used to fluoridate public water is a drug or a poison, and whether it amounts to the administration of a drug without the informed consent of the people being medicated. 

[9]          With regard to the damage claims, issues arise as to whether Mr. Millership has suffered damages at all, and if so, what the cause of those damages might be and whether there is any responsibility on the part of the provincial government or the federal government for those damages. Limitation defenses are also raised by both defendants.

Background - Fluoridation 

[10]     In approximately 1931, research began in the United States by a Dr. H. Dean to try and determine the cause of a dental problem which occurred in some places in Colorado, Texas and Arizona. The dental condition was referred to as Texas Teeth or Colorado Brown Stain. Dr. Dean determined that this condition was caused by high levels of fluoride in the community drinking water. He also observed that within certain parameters, the amount of dental caries was lower in areas with fluoride in the water supply than in those without. He determined that if water was fluoridated at the rate of one part per million, dental caries or decay was significantly reduced, with the minimal occurrence of dental fluorosis. Dental disease was a serious problem at the time and the reduction of dental disease provided a significant benefit to society. Despite opposition, many communities began adding fluoride to the public water system after 1945. One hundred and thirty-two million people in the United States received fluoridated water, and more than ten million in Canada now receive fluoridated water. 

[11]     The controversy over the risks and benefits of public fluoridation of water has continued, and research has also continued into these issues. Scientific opinions about how fluoridated water affects dental health have changed, and some scientists involved in research on the effects of fluoridated water have expressed concerns about the practice, even though some of them may have supported it in the past. 

[12]     The role of Canada has been to participate in a Federal/Provincial/Territorial Subcommittee which issues drinking water guidelines, including a guideline for fluoride. The committee consists of a number of scientists and researchers, who prepare reports, receive and read scientific research, and then make recommendations on the issue of the fluoridation of public water, including what are considered optimum levels and maximum levels of fluoride in public drinking water. The report of this committee is available to the public and to municipalities who ultimately decide whether to fluoridate their water.

[13]     The role of the provincial government has been to pass legislation that requires local governments to take certain steps before they fluoridate their public drinking water. The British Columbia legislature first introduced legislation dealing with the fluoridation of public drinking water in 1957. Originally, a local government could only fluoridate after approval by referendum of sixty percent of the voters. The present legislation requires that the referendum pass by a simple majority.

[14]     In 1961, the City of Kamloops passed Bylaw 1477, which authorized a municipal referendum on the issue of fluoridation.

[15]     The City began to fluoridate its water in 1963. The City of Kamloops and north Kamloops amalgamated in 1967. North Kamloops began to receive fluoridated water through the Kamloops water system in 1969. Subsequently, a referendum was held in 1993 on the fluoridation of public drinking water in the amalgamated community. The referendum passed. The issue of fluoridation was again before the electorate on October 13, 2001, when a referendum to fluoridate was defeated. Kamloops ceased fluoridating its water shortly thereafter.

[16]     The relevant provincial legislation is the Local Government Act, R.S.B.C. 1996, c.323 and amendments thereto, and in particular:

Section 523(1) Subject to the Health Act, a council may, by by-law

a)    regulate for the purposes of maintaining, promoting or preserving public health, or maintaining sanitary conditions, and

b)    undertake any other measures it considers necessary for those purposes

(2) A provision of a by-law under ss.(1) that regulates is not valid until approved by the Minister of Health, who may consider and deal with it accordingly.

(3) As a limit on ss.(1) a council must not fluoridate the water supply unless the by-law has received the assent of the electors. 

(Local Government Amendment Act, 1999, S.B.C. c.37, s.121)

[17]     Mr. Millership argues that fluoridation of public water is a matter of national concern and should be properly prevented by the federal government through exercise of its constitutional authority under the peace, order and good government provisions of the Constitution. Canada and British Columbia both argue that it is a matter within the jurisdiction of the provincial government, and I agree with that view. 

[18]     It is necessary then to deal with each of Mr. Millership's arguments as he has presented them and consider what remedies are available, if any.

[19]     Mr. Millership makes many broad and far reaching claims and arguments. These include arguments that public water fluoridation is a conspiracy by industry to deal with the problems of fluoride pollution. He also argues that public water fluoridation was a means for the United States government to deal with public relations problems caused by fluoride pollution arising from the Manhattan project and the development of the atomic bomb. He argues that the fluoridation of public water systems is used to control populations and keep people docile, and was a method adopted by Nazi Germany, the former Soviet Union, and is also being used on military bases in Canada. Mr. Millership has not invented these arguments, but repeats these claims which have been made by others. However, these claims are merely speculation, and the evidence before me does not support any of these claims.

No Legal Authority to Fluoridate Public Water Supplies in Canada 

[20]     Mr. Millership argues that s. 523(1)(3) of the Local Government Act does not provide authority for the addition of fluoride to the public water system. He argues that the addition of fluoride does not maintain, promote or preserve public health as referred to in the section. He argues that hydro-fluorosilcicic acid is a corrosive poisonous acid more toxic than lead and, therefore, the addition of any of it to the water supply cannot be for the purposes of maintaining, promoting or preserving public health. He argues that, in fact, it is detrimental to people's health. 

[21]     The hydro-fluorosilcicic acid which is used in many public water fluoridation systems is a by-product of the manufacturer of phosphate fertilizer. In its concentrated form, it is a poison and a hazardous waste. In concentrated forms, it can result in acute poisoning and is subject to restrictions under Export/Import of Hazardous Waste Regulations and listed as a toxic substance under the Canadian Environmental Protection Act, 1999. With regard to the hydro fluorosilcicic acid used in many public water fluoridation systems, the purity of this fluoride compound is certified according to American National Standard and NSF International Standard 60 with regard to its contents. In addition, when fluoride is added to the water it disassociates into its component parts. It is no longer a poisonous acid. The fluorine ions become free in the water. Certainly in high concentrations, fluorine can be poisonous.    However, what may be toxic in a concentrated amount may also have benefits in much smaller amounts.

[22]     Mr. Millership argues that the fluoridation of public water is, in effect, the mass administration of a drug without the consent of all of the people receiving it. He argues that even the Canadian Dental Association, which supports the public fluoridation of water, requires informed consent before fluoride supplements are given to a patient. In addition, proper examination and dental caries risk assessment is required. He argues that the addition of fluoride to the water system for the purposes of reducing dental decay is the administration of a drug, and the only instance in which mass medication is imposed on a population.

[23]     Fluoride occurs naturally in many fresh water systems and is present in salt water. The level of fluoride varies from amounts so low that it is not measurable, to well in excess of the recommended maximum levels referred to in the Safe Drinking Water Regulation (made pursuant to the Health Act, R.S.B.C. 1996, c.179). The addition of fluoride to public water began in an effort to deal with a severe problem of dental decay in all levels of the population. Despite the controversy that has surrounded the fluoridation of public water, the significant benefits were seen to be a justification for the adjustment of levels of fluoride, which were already occurring in many water systems in any event. However, it is clearly added for the purposes of maintaining, promoting or preserving public health, that is, dental health, and is within the ambit of s. 523(1) and (3) of the Local Government Act.

[24]     Mr. Millership referred to the case The Queen v. Fredericton (1955), 2 D.L.R. (2d) 551 (N.B.S.C.A.D.). The city council had passed a resolution for the fluoridation of public water. This resolution was struck down because there was no by-law authorizing the resolution, and in addition, a subsequent regulation passed pursuant to the Health Act, R.S.N.B. 1952, c.102, which purported to authorize the fluoridation of water, was also invalid because the Health Act only allowed the passage of regulations for the treatment of water, which the court interpreted to be the purification of water, not the addition of fluoride for the purposes of improving health. The court did express the opinion that the statute of authority under the Fredericton City Charter, 1951 (N.B.) c.79, authorized the making of by-laws "...as maybe necessary or desirable to promote the safety, health, peace or good order, comfort, convenience and morals of its inhabitance, as fully and completely as those such powers were specifically enumerated in this act...". The court said it was difficult to see how those statutory provisions provided any authority for the city to embark upon fluoridation, but in any event, there was no by-law. The court's view of the statutory provisions on whether they provided any basis for fluoridation was really obiter and not necessary for the purposes of the decision. The case was decided on the absence of a by-law.

[25]     Section 523 of the Local Government Act authorizes the council to act by way of a by-law for the purposes of maintaining, promoting or preserving public health. The maintenance and preservation of dental health is the purpose behind the fluoridation of the public water. In addition, in my opinion, the reference in s. 523(3) to the fluoridation of a water supply with the assent of electors indicates that fluoridation of public water is contemplated to be one of the steps taken for the promotion or preservation of public health. 

[26]     Mr. Millership also referred to the decision Municipality of Metropolitan Toronto v. Corporation of the Village of Forest Hill, 1957 S.C.R. 569 (S.C.C.). The Supreme Court of Canada found that the authority to pass by-laws "...to regulate in order to secure to the inhabitants of the Metropolitan area a continued and abundance supply of pure and wholesome water..." did not give the authority to pass a by-law authorizing the fluoridation of that water. The addition of fluoride was for a health purpose, not for the purposes of providing pure and wholesome water. In the present case, s. 523 of the Local Government Act specifically authorizes by-laws for the purpose of maintaining, promoting or preserving public health. The Forest Hill case is distinguishable from the present case on the facts. It provides some support for Mr. Millership's argument that the fluoridation of water is done for health purposes, or is the administration of a medication or a drug in his subsequent arguments.

[27]     Mr. Millership argues that public water fluoridation is really the distribution of a drug as a sample, and is contrary to the Canada Food and Drug Act, s. 14(1). However, it is not the distribution of a drug as a sample within the meaning of that section.

[28]     Mr. Millership refers to the Nuremberg Code and argues that the public water fluoridation is an experiment being conducted on unwilling subjects, and contrary to the provisions of that Code. Public water fluoridation is not an experiment within the meaning of the Nuremberg Code. It is not an experiment at all, and the fact that research continues into the effectiveness and the safety of fluoridation of public water does not make it an experiment within the meaning of the Nuremberg Code.
[29]     Mr. Millership argues that public fluoridation is the administration of a drug by someone who is not a registered medical doctor. He refers to the Medical Practitioners Act, s. 81(1) and (2), which states that a person practices medicine if they prescribe or administer a drug, substance, or treatment, remedy or cure for prevention of a human disease. He argues that the public water works employees are, therefore, practicing medicine in contravention of the Medical Practitioners Act. The defendants both argue that the implementation of public water fluoridation, if authorized by by-law, is under the direction of the local medical health officer. In addition, the fluoridation of public water is not the prescription of a drug in the sense referred to in the Medical Practitioners Act. I agree with their arguments.

[30]     Mr. Millership argues that the method of administering fluoride to public water systems is inadequate and that there is a great variation in compliance with the recommended ranges throughout Canada and the United States. The maximum acceptable concentration ("MAC") for fluoride is 1.5 mg/L or 1.5 parts per million ("PPM"). Water is considered to be "optimally" fluoridated if it contains fluoride at the amounts of .8 - 1.2 mg/L (now .8 - 1.0 mg/L). Mr. Millership indicates that the City of Kamloops' records show that on five occasions in July of 2001, the concentration of fluoride in the public water exceeded or was at, or slightly above, the MAC. He also points out that the public was not notified of this, despite the requirement to do so under the Safe Drinking Water Regulations. He also argues that approximately one percent of the water supply is actually used for cooking and drinking, and that the balance of the fluoridated water is simply released into the environment. He argues that this indicates that even if fluoride were of some benefit, that the public water supply is a poor vehicle for the distribution of this substance. Mr. Millership also argues that if food or beverages are processed with fluoridated water, they themselves contain fluoride, and this may expose people to fluoride in non-fluoridated communities. This is a factor that has been taken into consideration in determining the optimal levels of fluoride in public water. It is a by-product of a by-law which allows the fluoridation of public water, but it is not the purpose of such a by-law. 

[31]     He also argues that packaged ice and water by regulation under the Canada Food and Drug Relations Act shall not contain in excess of one part per million of the fluoridine. If this ice were made from public water which had been fluoridated in excess of one part per million, then it would be contrary to the Canada Food and Drug Regulations to sell this ice. This is a matter properly dealt with through enforcement proceedings under the Canada Food and Drug Regulation Act, and not a basis for challenging fluoridation of public water on its own.

[32]     Mr. Millership argues that an average person in Canada consumes 1.5 litres of water per day, and some people may consume more than that. If the water is fluoridated to the level of 1 mg/L this would mean that they would consume in excess of 1 milligram of fluoride per day. The Canada Food and Drug Regulation (d).05, .008(1)(2) provides that a person may not sell a drug containing fluoride if the largest recommended daily dosage shown on the label would result in a daily intake in excess of one milligram, without prescription.

[33]     The defendants argue that this is a poor analogy and that the purpose of the Canada Food and Drugs Regulation is to prevent somebody from intentionally or unintentionally receiving an acute dose of fluoride. The amount of fluoridated water a person would have to consume to suffer acute fluoride poisoning is so large that it simply would not occur. 

[34]     A child may suffer a lethal dose of fluoride at a level as low as 5 milligrams per kilogram of body weight. A toddler weighing thirteen kilograms would have to ingest sixty-five milligrams of fluoride to reach this dose. To obtain this level of fluoride from drinking water alone, the child would have to drink sixty-five litres of water containing one milligram per litre of fluoride at one time.

[35]     Adults may receive a lethal dose of fluoride with levels as low as thirty-two milligrams of fluoride per kilogram of body weight. This has occurred as a result of an overdose from fluoride tablets or drops or industrial accidents. An adult weighing seventy kilograms would have to drink two thousand, two hundred and forty litres of water containing one milligram of fluoride per litre at a single sitting to obtain the same dose.

[36]     Mr. Millership argues that fluoride in the form of hydro fluorosilcicic acid is a drug without proper drug identification numbers, therefore, it is illegal to sell it in Canada pursuant to the Food and Drugs Regulations. He also argues that it is produced in unsanitary conditions and is adulterated because it contains impurities such as lead and cadmium. 

[37]     Hydro fluorosilcicic acid is not a drug as defined by the CanadaFood and Drug Act. It is a corrosive poisonous acid. It is not manufactured or packaged as a drug. The only time it is treated as a drug is when it is added to the public water system, and clearly, at that stage, it would be important this be done under clean, sanitary and orderly conditions which prevent its contamination and the addition of extraneous material. With regard to extraneous substances, the water, as it leaves the water plant, is monitored for the existence of substances such as lead, aluminum, arsenic and a number of contaminates that Mr. Millership complains of. The water, as distributed, must comply with the Safe Water Guidelines established by the federal and provincial government.

[38]     Mr. Millership argues that public water fluoridation amounts to the administration of a poison and is contrary to s. 245 of the Criminal Code. However, his evidence does not support his claim that the levels of fluoride in the public water are a poison. In addition, there is nobody before the court who is presently administering fluoride through a public water system.

[39]     Mr. Millership argues that public water fluoridation amounts to high treason because Her Majesty the Queen has visited Canada and consumed fluoridated water. He refers to s. 46(1) of the Criminal Code and alleges that giving Her Majesty the Queen fluoridated water is something that causes her bodily harm and leads to death or destruction, or maims or wounds her. Again, there is nobody before the court who administers fluoride to the public water system, and Mr. Millership's argument is not supported by the evidence. 

[40]     Mr. Millership refers to s. 51(1) of the Criminal Code and argues that fluoridation of public water is an act done for purposes prejudicial to the safety, security or defense of Canada, or to its armed forces when it is administered on military bases. There is no evidence before me to support the claim that the addition of fluoride to the public water system is done for a purpose prejudicial to the safety, security or defense of Canada, or the armed forces. The section is simply inapplicable.

[41]     Section 216 of the Criminal Code requires that a person who administers surgical or medical treatment that may endanger the life of another person, do so with reasonable knowledge, skill and care. The evidence does not support the allegation that public water fluoridation endangers the life of another person, nor does the evidence support the allegation that public water fluoridation creates a common nuisance by being an unlawful act, and endangers the life, safety, health, property or comfort of the public. (Section 180(2) and (2) of the Criminal Code.)

[42]     Public water fluoridation is not an act under s. 219(1) of the Criminal Code that shows wanton and reckless disregard for the lives and safety of others.

[43]     Those sections of the Criminal Code dealing with homicide, bodily injury, genocide, false pretenses or theft, mischief or poisoning animals or fraud, breach of trust, spreading false news, hate propaganda, being accessories to a crime, and disobeying a statute, do not apply to the fluoridation of water.

[44]     The section of the Criminal Code 476(b), which allows prosecution in one jurisdiction for an offense which may occur across the boundaries of two or more territorial jurisdictions, does not provide jurisdiction to this court to injunct or restrain the public fluoridation of water in other provinces or territories of Canada.

[45]     The allegations of breaches of the Health Act or Safe Drinking Water Regulations are addressed, by the risk and benefit assessment, or analysis of public water fluoridation. The risk benefit assessment is also important in consideration of whether the public water fluoridation amounts to an infringement of the Canadian Bill of Rights, the Universal Declaration of Human Rights and the Rio Declaration of Environment and Development. 

[46]     The Canadian Bill of Rights, 1960, protects people's rights to life, liberty and security of the person, enjoyment of property, and the right not to be deprived thereof except by a due process of law. If fluoridation of public water infringed on a right to life, liberty or security of the person or enjoyment of property, it occurs through the due process of law, in this case, the passing of a by-law following the referendum in a community.

[47]     The Universal Declaration of Human Rights that Mr. Millership refers to, refers to an individual's right to life, liberty and the security of a person (Article 3):

In exercise of his rights and freedoms, everyone shall be subject only to such limitations as are determined by law solely for the purpose of securing due recognition of morality, public order and general welfare in a democratic society."

(Article 29(2)). 

   

[48]     Mr. Millership refers to a number of other rights under the Universal Declaration of Human Rights, but again, his argument turns on a characterization of public fluoridation as administration of a poison or medication being forced upon somebody. He asserts that it amounts to torture by slowly killing or crippling people. The weight of the scientific evidence does not support these assertions.

[49]     The Rio Declaration of Environment and Development refers to harm to the environment. The evidence does not support Mr. Millership's allegations that public water fluoridation cannot be accomplished without "severe environmental degradation or harm to human health." I find that he has not demonstrated that the legislation which allows public water fluoridation is an infringement of any of the obligations of Canada under the Rio Declaration of Environment and Development. 
[50]     Mr. Millership refers to the Canadian Environmental Protection Act, 1999, arguing that fluorides are toxic substances that may have an immediate or long-term effect on the environment, may constitute a danger to the environment on which human life depends, and may constitute a danger in Canada to human life or health. He points out that the Canadian Environmental Protection Act, 1999 provides:

Section 1.1 The government of Canada shall consider the following before taking any measure under para. (1)(a.)1 (This refers to preventative and remedial measures to protect, enhance and restore the environment)

(a) the short and long-term human and ecological benefits arising from the environmental protection measure.

He points out that the Act incorporates the "precautionary principle" in the preamble where it states: 

Whereas the government of Canada is committed to implementing the precautionary principle that where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation;

[51]     He argues that he has asked the federal government, including the Minister of the Environment, to stop public water fluoridation, or to bring an action to protect the environment, and that it failed to do so. Therefore, he argues that he is entitled to bring an action under the Environmental Protection Act. He argues that under that Act, he is entitled to a declaratory order and an interlocutory order, and injunctions to prevent public water fluoridation in British Columbia and Canada.

[52]     The defendant points out that the ministry requires a solemn affirmation or declaration, or sworn evidence, that sets out the nature of the alleged offence, names of the offenders, and is submitted with, or appends, a concise statement of evidence supporting an allegation before they would commence a prosecution of the Canadian Environmental Protection Act at the request of an individual. They argue Mr. Millership's evidence does not show that he has asked for an investigation, or that the ministry has failed to conduct an investigation or that the ministry's response has been unreasonable and, therefore, Mr. Millership is not entitled to bring an action on his own. In any event, there is no evidence before me sufficient to support such an action, if that is what Mr. Millership says this proceeding is. I also note that s. 22 of the Act authorizes an action against a person who committed an offence under the Act. Mr. Millership has not identified who he says that person is, or what the offence is, other than some general allegations against all the individuals working for the federal and provincial government who have had anything to do with programs of public water fluoridation.

[53]     Mr. Millership argues that the discharge of fluoridated water through the public sewer system results in the release of a dilatory substance, being fluoride, into waters frequented by fish. He says that this is a breach of the Canada Fisheries Act. He indicates that, based on information received from the City of Kamloops, of waste water testing effluent between 1996 and 2001 that during a two-week period of March 22 to April 6, 1999, the level of fluoride in the waste water was 1.6 milligrams per litre. This is greatly in excess of .2 milligrams per litre - .3 milligrams per litre, which may be considered a point at which fresh water animals are affected. Mr. Millership refers to a document prepared for the British Columbia Ministry of Environment in February 1990 by P.D. Warrington, PhD, of the resource quality section of the waste management branch. This document is entitled "The Ambient Water Quality Criteria for Fluoride". The recommended criteria, at page 6, refers to aquatic life. It states:

In fresh water the total fluoride should not exceed 0.2 mg/L when water hardness is less than 50 mg/L as CaCo3, or 0.3 mg/L when water hardness is equal to or greater than 50 mg/L as CaCo3. This is a tentative, worse case criteria. Higher levels may be tolerated under some combinations of water hardness and temperature, but further carefully controlled research is necessary to determine what these levels should be. The fluoride should not exceed 1.5 mg/L in marine or estuarine waters used by aquatic life.

   

[54]     The parties to such an offence, if it is occurring, are not before the court at this time.

[55]     The prosecution of an offence under the Fisheries Act is similar to a criminal prosecution, and is not properly before this court at this time. The fluoridation of public water does not necessarily mean that its effluent will contain excessive amounts of fluoride, although it may require treatment in order to prevent it from doing so. Breaches of the Fisheries Act are enforced by Environment Canada.

CONSTITUTIONAL ISSUES:
Public Water Fluoridation in Canada is Unconstitutional
[56]     Mr. Millership argues that s. 523(3) of the Local Government Act is ultra vires the province. In other words, it is beyond the jurisdiction of the provincial government pursuant to the Constitution Act, 1987. Clearly it is within the authority of the provincial government to pass this legislation as it deals with municipal institutions, property and civil rights, local works and undertakings, and generally all matters of a merely local or private nature in the province (s. 92 of the Constitution Act of Canada, 1867).

[57]     I agree with the province's submission that there is no valid federal statute in operational conflict with s. 523 of the Local Government Act. There is no evidence that fluoridation of public water cannot be done consistently with any of the federal statutes Mr. Millership has referred to. The provincial legislation is presumed to be constitutional and the burden is on Mr. Millership to prove otherwise (Hogg, Constitutional Law, loose leaf edition (Toronto: Carswell 1992) at 15.5(h)). The pith and substance of s. 523 is clearly a matter that deals with local works and undertakings, that is, the public water system being administered by the local government in question. The fact that the fluoridation of a local water system may result in the fluoride being contained in food substances or beverages prepared with that local water, which substances may be ingested elsewhere, including outside the province does not invalidate s. 523. This is simply an incidental extra provincial effect.

(Ladore v. Bennett, [1939] 3 D.L.R. 1);

Re: Upper Churchill Water Rights, [1984] 1 S.C.R. 297 at 332;

Global Securities Corporation v. British Columbia (Securities Commission), [2000] 1 S.C.R. 494 at para. 23.

Charter of Rights and Freedoms
[58]     Mr. Millership argues that public water fluoridation breaches his rights under s. 6 (mobility), s. 7 (life, liberty and security of a person) and s. 15 (equality) of the Constitution Act, 1982 Charter of Rights and Freedoms. He originally also argued that it infringed on his religious beliefs protected under s. 15(1) of the Canadian Charter of Rights and Freedoms, but he has abandoned that argument. He also raised the argument that it may be an infringement of Aboriginal Rights under s. 35(1) of the Constitution Act of Canada 1982, but I have concluded that Mr. Millership has no standing to raise that argument. Mr. Millership is not an aboriginal person, nor does he have any authority to represent anyone other than himself in this litigation. 

[59]     The burden is on Mr. Millership to establish a prima facie breach of the rights which he complains of on the balance of probabilities. If he succeeds in doing so, then in this case, the province seeks to uphold s. 523 of the Local Government Act and bears the burden of establishing that the legislation is a reasonable limit on the rights infringed, under s. 1 of the Charter, on the balance of probabilities. R. v. Oakes (1986), 26 D.L.R. (4th) 200 (S.C.C.) at p.225-6. The province says, however, that in a situation where the law mediates between the claims of competing groups, involves the assessment of conflicting scientific evidence, is the subject of claims on scarce resources, or is aimed at protecting the vulnerable, then the relevant question is whether, on the evidence before the court, the government had a reasonable basis for acting.

Irwin Toy Ltd. v. Quebec (Attorney General) (1989), 58 D.L.R. (4th) 577 (S.C.C.);

Edwards Books and Art Ltd. v. The Queen (1986), 35 D.L.R. (4th) 1 (S.C.C.);

R. v. Downey (1992), 90 D.L.R. (4th) 449 (S.C.C.).

[60]     Mr. Millership must prove, on the balance of probabilities, the existence of the alleged risks of health effects of chronic exposure to low levels of fluoride, if they are to form the basis of a Charter claim. They also argue that in order to establish a breach of his rights, Mr. Millership must prove, on the balance of probabilities, that fluoridation does not have the benefits claimed. If it is determined that one of Mr. Millership's Charter rights have been infringed, then under s. 1 of the Charter, the burden would be on the province to demonstrate on the balance of probabilities that the benefits exist, or alternatively, to demonstrate that they had a reasonable basis for acting, because this is one of those cases where the legislation mediates between the claims of competing grounds or assesses conflicting scientific evidence. 

[61]     The province argues that the "precautionary principle" in the preamble to the Canadian Environmental Protection Act does not change this burden of proof.

[62]     The province points out that this "precautionary principle" has been applied outside the Canadian Environmental Protection Act by the Supreme Court of Canada in the decision 114957 Canada Ltée (Spraytech, Societe D'Arrosage) v. Hudson (Town), 2001 S.C.C. 40. In the Hudson case, the municipality was allowed to ban the cosmetic use of pesticides without the necessity of proving beyond any reasonable doubt that the substance was unsafe. The municipality did not have to prove that the banning of the substance would have health benefits.

[63]     In this case, there is a great deal of evidence from all of the parties dealing with the risks and benefits of publicly fluoridated water. There is a dispute between the parties whether fluoridation of public water has any benefits or clinically insignificant benefits, and whether it poses risks including skeletal fluorosis, osteoporosis, hip fractures and cancer. 

[64]     Clearly, this is a case where expert evidence is necessary, and in evaluating that evidence, I have to consider the qualifications of the expert presenting it, and also consider whether they are impartial. An expert opinion that "wears the cloak of an advocate" should be given little weight if it is admissible. (Cogar Estate v. Central Mountain Air Services Ltd. (1992), 72 B.C.L.R. (2d) 292 (C.A.) at p. 308). In weighing conflicting scientific evidence, the province argues that publication and peer review are an important component of good science because it increases the likelihood that substantive flaws in methodology will be detected, and that general acceptance in the relevant scientific community is also important. It is possible for the majority of the scientific or professional community to be wrong, but the province argues it is unlikely the court will be in a better position than the mainstream researchers and practitioners in determining the validity or accuracy of the conclusions. (Daubert v. Merrell Dow Pharmasuticals, 509 U.S.579 (1993), Approved R. v. J-LJ, [2000] 2 S.C.R. 600 at para. 33).

[65]     The province refers to a number of cases in which courts have concluded that fluoridation is effective at reducing dental care and has no proven adverse health effects other than mild dental fluorosis. It is important to keep in mind that those are determinations of fact, not of law, and depend on the evidence which was presented to the court. The body of scientific evidence changes over time as more research is done, and as that research continues to be analyzed. The cases referred to included:

Locke v. Calgary (City), [1993] A.J. No. 926(Q.B.);

DeAryan v. Butler, 260P (2d) 98, 1953) C.E.R.T. Denied. 347 U.S. 1012 (1954);

Paduano v. City of New York, 257 N.Y.S. (2d) at 542 (1965) C.E.R.T. Denied. 385 U.S. 1026 (1967);

Safe Water Foundation of Texas v. City of Houston, 661 S.W. 2D 190(TEX APP 1 DIST. 1983) Appeal dismissed. 105 S.C.T. 55 (1984);

Minnesota State Board of Health v. City of Brainerd, 241 N.W. 2D 624 (1976), Appeal dismissed 429 U.S. 803 (1976);

M'Coll v. Strathclyde Regional Council, reports - (1983) Scots Law Times.     

[66]     It is interesting to note that in the M'Coll case, the court heard 201 days of evidence, and the plaintiff's scientific advisor was Dr. Yaimouyannis, one the people that Mr. Millership's experts refer to. I also note that the court concluded, based on the evidence it received in 1983, that fluoridating the water levels of 1 mg/L was not mutagenic, and the evidence did not demonstrate that it was likely to cause cancer. It did not have a harmful effect on human leucocytes, and did not cause kidney damage to renal dialysis patients. The court also found that fluoridation would likely considerably reduce the incident of dental caries and produce very small increases in dental fluorosis. The court also found that the present low levels of fluoride in the water did not cause caries.

[67]     The province is correct when it argues that the mainstream or orthodox view of the dental and medical professions, and among scientific researchers, is that fluoridation is a safe and effective practice for reducing dental caries. The evidence relied upon by Mr. Millership does not agree with this view.

Dental Fluorosis 

[68]     Dental fluorosis has increased in fluoridated and non-fluoridated communities. In North America, the rate is approximately twenty to seventy-five percent in fluoridated communities and twelve to forty-five percent in non-fluoridated communities. These are very mild incidents and approximately half the fluorosis in contemporary child populations living in fluoridated communities can be attributed to fluoride from discretionary sources other than water.

[69]     Mr. Millership has presented evidence from a number of experts in support of his position. One of these is Dr. Richard G. Foulkes, a medical doctor and a private consultant in health services in Abbotsford, British Columbia. He has published a number of articles on various aspects of health care delivery systems, and in 1973, in a report entitled Health Security for British Columbians he recommended that fluoridation of drinking water be mandatory. Since that time, he has reversed his position. He is on the editorial board of "Fluoride", the official journal of the International Society for Fluoride Research and a founding member of the Fluoride Action Network. In his affidavit filed in these proceedings, he states that he has concluded that the fluoridation of public water supplies can no longer be held to be either safe with regard to public health or effective in the reduction of dental caries. 

[70]     Dr. Foulkes was cross-examined by the province's counsel, and in his cross-examination, he confirms that he has not personally conducted original research in scientific areas dealing with the risks and benefits of fluoridation or general areas of risk of assessment and toxicology. The province points out that in his affidavit, Dr. Foulkes, at paragraph 31, stated "It is my best judgment reached with a high degree of scientific certainty, that fluoridation is invalid in theory and ineffective in practice as a preventative of dental caries. It is dangerous to the health of consumers." He admitted in his cross-examination that the theoretical basis for the effectiveness of fluoridation of drinking water, that is elevated levels of fluoride in saliva providing topical application to teeth, would be supported by studies showing a statistically significant inverse relationship between water fluoridation and the incidents of dental caries. He also indicated that he could not really say with a high degree of scientific certainty that fluoridation is dangerous to the health of consumers. I do not doubt Dr. Foulkes sincerity in his opinions, but I agree with defense counsel that he is certainly an anti-fluoridation activist, and that affects the weights that can be given to his opinion. 

[71]     Mr. Millership has attached as part of his affidavit number 4, at page 69, a letter from Dr. Hardy Limeback, an associate professor and head of preventive dentistry at the Faculty of Dentistry at the University of Toronto. His letter repeats some of the concerns that are addressed in other reports and is not helpful in itself, except for the purposes of identifying concerns. 

[72]     Mr. Millership has filed as Exhibit "1" to his second affidavit, an affidavit by Dr. Paul Connett, a professor of chemistry at St. Lawrence University, Canton, New York State. He is a full professor and teaches general chemistry and environmental chemistry and toxicology. During the last six years, his interest in the fluoride issue has led him to review literature in the area, but he has done no research himself, nor has he published in the area. His affidavit does review a large amount of the research, including research that was covered by the York Review and the Federal Provincial Territorial Subcommittee. He is also a founding member of the Fluoride Action Network, and an advocate, as well as presenting himself as an expert. His affidavit really presents his argument against public water fluoridation based on political as well as scientific concerns. In fact, at paragraph 75 he states:

"In conclusion, I would argue that:..."

[73]     Mr. Millership referred to the affidavit of Dr. Phyllis Mullenix in exhibit "2" of his fourth affidavit. Dr. Mullenix is a PhD in pharmacology with special training in toxicology. She has an extensive background in research involving neurotoxicity and has done research on the neurotoxic potential of materials used by dentists, including fluoride. She set up the first toxicology department in a dental research institution in the world in 1983. She has done studies with rats to test the effect of fluoride in the brain tissue. Her affidavit does not indicate the levels of fluoride that caused the changes in behaviour that she noted, and by itself is not helpful. I do note that the concerns she has raised with regard to the neurotoxic effect of fluoride have been subject to scientific research that has been reviewed both in the York Study, and by the Federal Provincial Territorial Subcommittee. The Mullenix study did not conclude that neurotoxicity occurs at levels associated with water fluoridation. In the Mullenix study with rats, the levels of fluoride in drinking water ranged from seventy-five to one hundred and twenty-five parts per million.

[74]     Mr. Millership referred to a letter from a Dr. J. William Hirzy, the senior vice-president of the National Treasury Employees Union in Washington, D.C. He made representations on behalf of the professional employees at the headquarters of the Environmental Protection Agency in Washington, D.C. to the Subcommittee Wildlife Fisheries and Drinking Water in the United States Senate on June 29, 2000. He was not speaking on behalf of the Environmental Protection Agency. There appears to be a conflict between the union and the administration about the interpretation of research dealing with the cancer causing effects of fluoride. In Dr. Herzy's submission to the Subcommittee, he reviews some of the research which has been reviewed in other studies. The position of the union is to oppose public fluoridation of water as a result of the risks that he refers to. These risks have been referred to in the other studies, and considered by the Federal Provincial Territorial Subcommittee.

[75]     In its argument, Canada indicates that public water fluoridation has been recommended by the Federal Provincial Territorial Subcommittee and by nearly one hundred other public health bodies, including Health Canada, the Canadian Dental Association, the Canadian Medical Association, U.S. Food and Drug Association, the World Health Organization Expert Committee on Oral Health Status, the U.S. Centre for Disease Control, the American Dental Association, the American Medical Association, the American Dietetic Association, the U.S. Surgeon General, the National Toxicology Program of the United States, the United States Public Health Service and the U.S. National Institute of Dental and Cranial Facial Research.

[76]     Counsel for Canada reviewed the scientific research at length in his submissions. He also reviewed the arguments and evidence presented by Mr. Millership. It is clear that a very extensive review of the scientific research on fluoride has occurred at the Federal Provincial Territorial Subcommittee level. It is clear that there has been a great deal of research with regard to the benefits and risks of fluoride, although as pointed out in the York Review, it has not all been of good quality. It is also clear that people's total exposure to fluoride, both in fluoridated and non-fluoridated communities, has increased since the 1940's. This is as a result of increased public water fluoridation, ingestion of fluoride through food and beverages produced in fluoridated areas, and the exposure to fluoride from dental products such as supplements, toothpaste and mouth rinses.

[77]     The Federal Provincial Territorial Subcommittee on Drinking Water reviewed an extensive body of scientific evidence in determining its recommendations for safe drinking water guidelines, and the maximum allowable concentrations of fluoride in drinking water. The present maximum allowable concentration is 1.5 milligrams per litre, and the recommended optimal range for fluoride in drinking water is .8 - 1.0 mg\L or parts per million. The guidelines recognize that fluoride can be acutely and chronically toxic in sufficient concentrations, and that is the basis for its recommendations. 

[78]     The province and Canada refer to a document described as the York Review, which is entitled "A Systematic Review of Public Water Fluoridation", prepared by researchers at the N.H.S. Centre for Reviews and Disseminations, University of York, the Dental Public Health Unit, The Dental School, University of Wales, Cardiff and the University of Leicester, Department of Epideology and Public Health. It is a meta study in which the researchers involved establish guidelines for the consideration of research, in this case on the issue of public water fluoridation, and then review that research to try and determine what conclusions can be drawn from it. 

[79]     In assessing the risks, the York Review accepted lower quality studies for review. This reflects a cautionary approach. With regard to risks, the report makes the following comments regarding risks:

1.    Dental Fluorosis. This is affected by the dose. The rates of dental fluorosis, at one part per million, appeared to be forty-eight percent. At fluorosis of aesthetic concern it was predicted to be 12.5 percent. The rates differ with the level of fluoride.

2.    Bone Fractures. There is no clear evidence of increased hip fractures or other fractures associated with fluoridation of public water.

3.    Cancer. There is no clear association between water fluoridation and overall cancer incidents and mortality. This includes osteosarcoma and bone joint cancer, and thyroid cancer.

4.    Other effects. Insufficient evidence to establish any relationship between water fluoridation and other health risks.

[80]     The executive summary also indicates that there is no apparent difference between naturally occurring fluorides and artificial fluorides, although the evidence is insufficient to reach a firm conclusion. 

[81]     The report did comment that there is little quality research on the issue of public water fluoridation. The research committee were surprised by this and stated:

The evidence of a benefit of a reduction in caries should be considered together with the increased prevalence of dental fluorosis. The research evidence is of insufficient quality to allow confident statements about other potential harms or whether there is an impact on social inequalities. This evidence on benefits and harms needs to be considered along with the ethical, environmental, ecological, cost and legal issues that surround any decisions about water fluoridation. All of these issues fell outside the scope of this review.

[82]     In commenting on the review itself, Professor Trevor A. Sheldon, the Chair of the Advisory Group stated:

1.    The benefits of fluoride of fifteen percent reduction in caries is far from massive, and the quality of the studies is moderate;

2.    The fluoride has a significant association with dental fluorosis and it is not just cosmetic;

3.    The review did not show that water fluoride was safe. The quality of the research is too poor to establish whether or not there are potentially important adverse affects;

4.    There is little evidence to show that it reduces social inequalities;

5.    No conclusion was reached on the cost effectiveness or if there are different affects between natural or artificial fluoride;

6.    Probably because of the rigor with which the review was conducted the findings are more conservative and less conclusive than in most previous reviews; and

7.    There is a dearth of reliable evidence with which to inform policy.

[83]     He concluded that until high quality research has been done there will continue to be legitimate debate on the issue.

[84]     An executive summary of the York Review concluded:

1.    Effectiveness. The best available evidence indicates that public water fluoridation does reduce caries prevalence but the degree is unclear.

2.    Fluoridated water is still beneficial despite exposure to fluoride from other sources.

3.    There is some evidence, but of poor quality, that public water fluoridation does reduce social inequalities in dental health. These studies have to be interpreted with caution.

[85]     Mr. Millership also referred to a report by Dr. David Locker entitled "Benefits and Risks of Water Fluoridation - An Update of the 1996 Federal Provincial Subcommittee Report." This report is dated November 15, 1999, and was prepared for the Public Health Branch, Ontario Ministry of Health, First Nations and Inuit Health Branch, Health Canada.

Effectiveness 

[86]     The Locker report concludes that on the balance of the evidence, rates of dental decay are lower in fluoridated than in non-fluoridated communities. The difference is not large in absolute terms, often is not statistically significant, and may not be clinically significant.

[87]     Fluoride appears to provide protection for teeth after they have been formed, and has a role in inhibiting demineralization and promoting remineralization of teeth.

Osteoporosis 

[88]     Research results are inconsistent on the issue of whether fluoride results in a reduction of osteoporotic fractures.

Acute Toxicity 

[89]     Fluoride is a poison in large doses, but toxic levels cannot be achieved by drinking fluoridated water.

Bone Health 

[90]     Skeletal fluorosis is a crippling disease associated with chronic exposures of fluoride, equal or in excess of ten milligrams per day for at least ten years. Studies of bone mineral densities have not detected changes consistent with a clinical picture of skeletal fluorosis from water containing levels of fluoride optimal from the levels of dental decay.

Bone Fractures 

[91]     The research is inconsistent, or studies with better research are needed, before a conclusion can be reached. They reviewed eleven studies prior to 1994, two of which showed a reduction in bone fractures, five showed no association and four showed an increase in hip fractures as a result of fluoridation of public water.

Cancer
[92]     Few studies have been published, but he concludes there is no reason to believe that exposure to fluoridated water increases the risk of cancer in bones or other body tissues.

Child Development 

[93]     He looked at studies from China that claimed children exposed to high levels of fluoride have lower I.Q.s than children exposed to lower levels, but concluded that these studies were deeply flawed and provided no credible evidence that fluoride obtained from water, or industrial pollution, affected the intellectual development of children.

Recommended and Actual Intake of Fluoride in Canada 

[94]     The optimal intakes based on Dose Response published in the 1940's was .8 to 1.2 parts per million, assuming no other source of fluoride except food. In Canada, actual intakes are larger than recommended intakes, for formula fed infants than those living in fluoridated communities. He recommended efforts be taken to reduce intakes among the most vulnerable age group, which are children aged seven months to four years. These children that consume the maximum dose are at risk of moderate levels of dental fluorosis and consume amounts only twenty percent less than that at which skeletal fluorosis is possible if maintained over long periods.

Optimal Levels in the Water Supply 

[95]     He includes that the original optimal level of one part per million was largely arbitrary, and that the re-examination of early dose response status suggests a level as low as .6 parts per million would achieve approximately the same reduction in the prevalence of dental decay. He indicates the lack of contemporary data on dose response relationships between fluoride concentration in the water supply and dental caries and dental fluorosis, but suggests that new and more flexible guidelines are needed. Levels as low as .5 parts per million may be optimal in some communities. He concludes that dental fluorosis may be viewed as a health problem in the future.

Maximum Allowable Concentration 

[96]     He notes that the MAC for Canadian drinking water is 1.5 milligrams per litre and was established in 1978. In 1996, the Federal Provincial Sub-committee recommended this level be maintained. He suggests that in fluoridated communities, efforts should be made to reduce exposure of children to other sources of fluoride.

[97]     Regarding skeletal fluorosis, there have been two cases in the last fifteen years in Canada, and five in the last fifty years in the United States. Skeletal fluorosis does affect significant portions of the population in parts of the world with high concentrations of naturally occurring fluoride in the drinking water, that is, between three to twenty milligrams per litre. This is also associated with dietary deficiencies in protein and minerals.

The Charter of Rights and Freedoms - Section 6 - Mobility 

[98]     Mr. Millership says that his rights under s. 6 of the Charter of Rights and Freedoms have been violated. Section 6 provides:

6(2) Every citizen of Canada and every person who has the status of a permanent resident of Canada has the right

(a) to move to and take up residence in any province and

(b) to pursue the gaining of a livelihood in any province

6(3) The right specified in subsection (2) are subject to

(a) any laws or practices of general application enforced in a province other than those that discriminate among persons on the basis of present or previous residence.

[99]     Mr. Millership argues that he is unable to move to municipalities in British Columbia or other parts of Canada where the water is fluoridated. The province responds by stating the s. 6 does not protect intra-provincial mobility and that s. 6 is only infringed by laws that have the purpose or effect of discriminating on the basis of residence. The province cites Canadian Egg Marketing Agency v. Richardson (1998), 166 D.L.R. (4th) 1(S.C.C.) at para. 61 and 67;

Siemens v. Manitoba (Attorney General), [2001] 2 WWR 491 (Q.B.) (Affirmed [2001] 2 W.W.R. 515 (C.A.)). Leave to Appeal granted on another point [2001] S.C.C. No. 68. 

[100]               Local Government Act s. 523(3) was not passed for the purposes of discriminating against somebody on the basis of residence, nor does it have that effect. Mr. Millership is free to choose whether to live in a fluoridated community or not. The fact that he chooses not to, does not mean that s. 6 has the effect of discriminating against him. I find that he has failed to establish a breach of his rights under s. 6 of the Charter. I also note that s. 523 of the Local Government Act is a law of general application as referred to in s. 6(3) of the Charter of Rights and Freedoms.
   

Section 7 of the Charter - Life, liberty and security of the person 

[101]               Section 7 provides:

Everyone has the right to life, liberty and security of the person, and the right not to be deprived thereof except in accordance with the principles of fundamental justice.

[102]               The determination of whether a person's s. 7 rights have been violated follows a two-part analysis.

1.    First, the petitioner must show on the balance of probabilities that one of the s. 7 interests, that is, life, liberty or security of the person, has been violated.

2.    The petitioner must show that the manner of the infringement of the interest does not accord either subjectively or procedurally with the principles of fundamental justice.

Blencoe v. British Columbia (Human Rights Commission), 2000 S.C.C. 44 at paragraph 47.

[103]               The principles of fundamental justice are determined by the basic tenets of our legal system.

Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519:

Each principle of fundamental justice must be interpreted in light of those other individual and social interests that are of sufficient importance that they may appropriately be characterized as principles of fundamental justice in a Canadian society.

R. v. White, [1999] 2 S.C.R. 417 at 439.

The Charter does not protect against insignificant or trivial limitations of rights.

Jones v. The Queen (1986), 51 D.L.R. (4th) 569 (S.C.C.).

As discussed by McLachlin, J., (as she then was), in Cunningham v. Canada [1993] 2 S.C.R. 143.

[104]               The province notes that the Supreme Court of Canada has found that liberty interest includes the right to make fundamental personal choices free from state interference (Blencoe) supra, para. 54 and that the Ontario Court of Appeal has held that the right not to be subject to medical treatment without informed consent is an aspect of the "liberty" interest (Fleming v. Reid (Litigation Guardian) (1991), 82 D.L.R. (4th) 298 ONT.A.)

[105]               However the province argues that the modifying levels of a naturally occurring substance such as fluoride in a water system, for constitutional purposes, should not be considered medical treatment. The province says that the U.S. courts held that for constitutional purposes, fluoride is better considered a "nutrient" than a "drug" or "medicine". (Minnesota State Board of Health, supra). I do not agree with this approach and find it is more appropriate to deal with the issue on the basis that fluoride is being used as a drug or a medicine, at least for the purposes of promoting health when it is added to the public water system.

[106]               The issue of whether a by-law or a statute authorizing the fluoridation of public water violated an individual's s .7 rights has been decided in Canada, in the case Locke v. Calgary (City), [1993] A.J. No. 926 (QB). The court found that the by-law did not violate the plaintiff's rights to security of the person. If it did, it was saved by principles of fundamental justice which required a fair balance to be struck between the interests of a person whose claim to security had been violated and those of society. In reaching that conclusion, the court found that public water fluoridation was a safe and effective method of reducing dental caries.

[107]               It would be difficult for an individual living in a fluoridated community to avoid exposure to fluoridated water because of the necessity to take showers, and the consumption of food produced in the area. This is so, even if they attempt to filter their water or drink bottled water.

[108]               There is debate among scientists about the effects of fluoridated water. However, the predominant opinion is that public water fluoridation is effective for the purposes of reducing dental caries, and aside from dental fluorosis, if the levels are not excessive, the evidence does not indicate that the health risks complained of are caused by consumption of optimally fluoridated water. I note that dental fluorosis occurs as a result of an over exposure to fluoride during the period of life when the teeth are forming. Once the teeth have erupted from the gums, there is no further dental fluorosis caused by fluoride in water.

[109]               In Locke, the court said at para. 31:

In my judgment the intrusion by the judiciary into value judgments of the legislature and the electors must be restrained unless there is a clear breach of the Charter established on at least a balance of probabilities by the proponent of such breach.

And at para. 32: 

Based on the evidence before me and the findings of fact that I have made I do not find that Calgary by-law 37M89 violates the plaintiff's rights to security of the person.

Essentially, the court found that public water fluoridation was a safe and effective means of reducing dental caries. The court did find that even if there had been an infringement of rights to liberty or security of the person, the process in which fluoridation of water was accomplished through referendum did strike a fair balance between rights of the individual and the rights of society. 

[110]               Mr. Millership argues the Locke decision is not helpful because of the limited evidence that Mr. Locke was able to put before the court in comparison to the volumes of evidence that Mr. Millership has presented.

[111]               The security of the person referred to in s. 7 includes control over one's bodily integrity free from state interference and freedom from the serious state-psychological and emotional stresses. However, the fact that Mr. Millership may disagree with fluoridation and that it may cause him psychological stress is not sufficient to support a s. 7 challenge. The province argues that any intrusion on Mr. Millership's bodily integrity as a result of the fluoridation of water is very minimal, and is really a trivial impact and should not support a s. 7 challenge. The province argues that minimal intrusions into constitutionally protected interests are not even prima face breaches of constitutional rights. (Jones v. The Queen (1986), 31 D.L.R. (4th) 569 (S.C.C.).)

[112]               I find that Mr. Millership's s. 7 rights have not been infringed by the fluoridation of public water pursuant to s. 523 of the Local Government Act and any by-law passed pursuant to that Act, provided that fluoridation is maintained within the range of the optimal levels recommended by the Federal/Provincial/Territorial Subcommittee (.8 mg/L to 1 mg/L). This is a minimal intrusion into Mr. Millership's rights to liberty or security of the person, and did not amount to a prima facie breach of those rights.

[113]               If Mr. Millership's rights to liberty or security of the person are infringed by public water fluoridation, the question arises whether it is in accordance with the principles of fundamental justice.

[114]               The province argues that the court should not impose its own value judgments in the form of substantive principles of fundamental justice. "The courts must be conscious of its proper role in the constitutional makeup of our form of democratic government and not seek to make fundamental changes to long standing policy on the basis of general constitutional principles and its own view of the wisdom of legislation..." The principles of fundamental justice leave a great deal of scope for personal judgment, and the court must be careful that they do not become principles which are fundamental justice in the eyes of the beholder only. (Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519 at page 589 - 590. The court in Rodriguez said:

While the principles of fundamental justice are concerned with more than process, reference must be made to principles that are "fundamental" in the sense that they would have general acceptance among reasonable people.

   

The court also stated that principles of natural justice are a balance between individual and social interests that are not arbitrary in the sense of doing little to enhance the state's interest. 

[115]               Although the petitioner and many others may disagree with public water fluoridation it is certainly not done in an arbitrary fashion. It is for the purposes of improving the public dental health, and even if it prevents only one fewer cavity per person over a large population, it could

represent tens of thousands or hundreds of thousands of cavities. 

[116]               Public water fluoridation is not the only source of fluoride today, and people who receive fluoride as a result of a halo effect or through the use of dental products also experience a reduction in dental caries. These are factors which have been considered by the Federal Provincial Territorial Subcommittee and the research that they have reviewed in determining the recommended optimal levels and maximum allowable concentrations of fluoride. This information is available to communities who are then able to debate the issues, and determine for themselves as a community whether the fluoridation of water is beneficial or otherwise. This is certainly not an arbitrary process.

[117]               Therefore, even if Mr. Millership's s. 7 rights to liberty and security of person have been infringed, it is a minimal infringement and it is not an infringement that occurs contrary to natural justice.

[118]               I note that the fluoridation of public water is an amendment to the water in the sense that it is an adjustment of levels of a naturally occurring substance. I draw a distinction between this and the addition of a drug or medication to the water that does not naturally occur, and which is added for the purposes of promoting health rather than for the purposes of purifying or making water safe for consumption.

Section 15(1)
Equality before and under the law, and equal protection of benefit before the law
[119]               Mr. Millership argues that portions of the population may be at greater risk from fluoridation than others. These would include workers in aluminum smelting, phosphate fertilizer, people near such industries where water and air are subject to pollution, people living in areas where goiter is endemic, people with kidney dysfunction, polydipsia or diabetes insipidus, those whose diet is deficient in iodine calcium, manganese or vitamin C, and those with low calcium or phosphor ratios in their diet.

[120]               The defendants correctly point out that in determining whether there has been a breach of an individual's rights under s. 15(1), a court must go through a three-step analysis:

1.    Whether there is a different treatment, in purpose or effect, either by the drawing of formal distinctions, or by failure to take account of the claimant's already disadvantaged position in society;

2.    Whether the basis for the differential treatment is one or more enumerated or analogous grounds;

Contextual factors with respect to this third element include:

a) any pre-existing disadvantage, stereo-typing or prejudice;

b) relationship between the grounds of distinction and the claimant's characteristics or circumstances;

c) any ameliorative purpose or effect of the government action; and

d) the nature of the interest effected.

3.    Whether the differential treatment discriminates in purpose or effect in a manner that brings into play the purpose of s. 15, viz to prevent the violation of essential human dignity and freedom, and to promote a society in which all persons enjoy equal recognition at law as human beings or as members of Canadian society, equally capable and equally deserving of freedom, respect and consideration. (Law v. Canada (Minister of Employment and Immigration) (1999), 170 D.L.R. (4th) 1 (S.C.C.).)

[121]               The defendants argue that s. 523(3) does not make a formal distinction between people, and it is clearly not a distinction on the basis of one of the enumerated or analogous grounds in s. 15, those grounds being race, national or ethnic origin, colour, religion, sex, age or mental or physical disability. I agree.

[122]               The defendants also argue that the plaintiff does not allege that he is a member of any of these groups that he says are treated differently as a result of the fluoridation of water. I agree.

[123]               Fluoridation of public water does increase the risk of dental fluorosis in children prior to the eruption of their permanent teeth.

[124]               The province argues that although young children, or children as a group, may be vulnerable to additional risks of fluorosis, the benefits of fluoridation in reducing dental caries outweighed the risk of fluorosis which is cosmetic only and not of the same fundamental importance as the avoidance of dental caries. I agree. However, it is important that the process of determining levels of fluoridation continue in such a way as to minimize the increase in dental fluorosis. I note that dental fluorosis

is not caused exclusively by fluoridated water, but it is a contributing factor. 

[125]               Finally, both defendants argue that even if there is an infringement of any of the rights that Mr. Millership refers to, that s. 1 of the Charter should be applied to save s. 523 of the Local Government Act. Section 1 states:

The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.

   

To save legislation that may infringe a right, the government must show: 

1.    The objective relates to concerns which are pressing and substantial in a free and democratic society; and

2.    The means chosen pass a three-part proportionality test:

1)    they are rationally connected to the objective;

2)    they impair the right as little as possible to achieve the objective; and

    

3)    there is proportionality between the effects of the impugned law on the Charter of Rights and the objective.

R. v. Oakes (1986), 26 D.L.R. (4th) 200 (S.C.C.). 

[126]               The defendants also argue that where the issue involves balancing scientific evidence and balancing claims on scarce resources in remedying social disadvantage, the courts should defer to the legislative judgment as long as the government is able to demonstrate a reasonable basis for the measures it has taken. (Irwin Toy Ltd. v. Quebec (Attorney General)(1989), 58 D.L.R. (4th) 577 (S.C.C.).)

I agree with this analysis. 

[127]               The objective of s. 523 is to reduce dental caries on children. The treatment of dental caries is expensive and can be painful. The rate of dental caries among children living in fluoridated and non-fluoridated areas has been reduced over the last fifty years, and is one of the factors that the Federal/Provincial/Territorial Subcommittee has considered in their research and their recommendations. This is part of their risk benefit analysis that they carry out. Public health and the health of children is a pressing objective for s. 1 analysis (R.B. v. Children's Aid Society Metropolitan Toronto, [1995] 1 S.C.R. 315 at page 385.

Canadian Aids Society v. Ontario (1995), 25 O.R. (3rd) (388) (Gen. Div.) Approved (1996) 31 O.R. (3rd) 798 (C.A.) Leave denied [1997] S.C.A.A. No. 33. 

[128]               The weight of the scientific evidence indicates that fluoridation is rationally connected to the goal of reducing dental caries, although other factors as well appear to have contributed to the reduction of dental caries.

Minimal Impairment 

[129]               Despite the use of fluoridated toothpaste and the possibility of topical applications by dentists, the evidence still supports the argument that public water fluoridation is an effective means of providing fluoride to everyone in the community, including members of the community who may be socially and economically disadvantaged. The provision for a referendum before fluoridation is allowed also accommodates philosophical objections of people who are opposed to fluoride, and allows the community to decide whether or not to add to its public water system.

Proportionality 

[130]               The health benefits of fluoridation are still clear, even though other sources of fluoride may be contributing to the reduction of dental caries. The referendum process allows each community to decide for itself how to balance the benefits and the potential risks and philosophical concerns of their community.

[131]               I conclude that s. 523 of the Local Government Act is valid provincial legislation. I find that public water fluoridation pursuant to a by-law passed pursuant to s. 523 does not infringe on Mr. Millership's rights under s. 6, 7 or 15 of the Charter of Rights and Freedoms.
Tort Action and Claim for Damages - Rule 18(A) 

[132]               Mr. Millership seeks damages from both the defendants on the basis of the following:

1.    Private and public nuisance;

2.    Negligence;

3.    Rylands v. Fletcher;

4.    Fraud;

5.    Misrepresentation;

6.    Pursuant to s. 24 of the Charter of Rights and Freedoms.
[133]               Mr. Millership argues that the very mild or mild dental fluorosis which is referred to by his dentist was caused by the consumption of fluoridated water supplied by the City of Kamloops. He also used fluoridated toothpaste as a child, and may have received fluoride treatments on regular visits to his dentist. Mr. Millership also attributes psychological difficulties to fluoride consumption, but has not provided any medical evidence to support this claim.

[134]               The defendants argue that the necessary elements of negligence are:

1.    that the plaintiff has suffered some damage;

2.    that the plaintiff's damage was caused by the defendants' conduct;

3.    that the defendants' conduct amounted to a breach of the standard of care owed;

4.    that the defendants did owe a duty of care to the plaintiff;

5.    the defendants' conduct was the proximate cause of the plaintiff's loss; and

6.    absence of any defense.

Rinaldi, Remedies in Tort, loose leaf edition (Toronto): (Carswell 1994) c.16. 

[135]               I agree with this statement of the elements of negligence.

Damages 

[136]               Mr. Millership does have very mild or mild dental fluorosis. This is a cosmetic problem that does not affect the function of his teeth. The evidence does not support any claim for psychological or emotional damage despite Mr. Millership's belief that fluoride may contribute to such problems. If Mr. Millership has any psychological problems, he has not led any evidence which would prove on the balance of probabilities that it is related to fluoride in any way.

Causation 

[137]               Mr. Millership must establish, on a balance of probabilities, that the actions of the defendants caused or contributed to any damages he has suffered, in this case his very mild dental fluorosis. He consumed fluoridated water as a child and while his teeth were developing. He also consumed fluoridated toothpaste and may have received fluoride treatments from his dentist. All of these things would affect the total dose of fluoride that he had received. He may have also consumed formula prepared with fluoridated water. He has no evidence as to what formula he was fed as a baby, or the fluoride content of that formula.

[138]               All of these things would contribute to the amount of fluoride that he had consumed, and the evidence does demonstrate that dental fluorosis is dose dependent. Some individuals may develop dental fluorosis at lower concentrations of fluoride than others. It is not possible for Mr. Millership to prove that he would not have developed dental fluorosis but for the fluoridation of the public water. 

[139]               However, causation may be established where the actions of the defendant materially contributed to the occurrence of the damage or injury. In some instances, an inference of causation may be drawn without positive scientific proof. A defendant does not escape responsibility simply because other causal factors besides their actions may have helped produce the harm complained of. (Athey v. Leonati, [1996] 3 S.C.R. 458.) 

[140]               In the present case, although Mr. Millership may have developed very mild fluorosis even without consuming fluoridated water, it is clear that the consumption of fluoridated water would contribute to the occurrence of dental fluorosis. I am satisfied that Mr. Millership has established causation on the balance of probabilities.

Standard of Care 

[141]               The actions of Canada consist of participating in the Federal/Provincial/Territorial Subcommittee review of scientific evidence, and publication of guidelines for the maximum allowable concentrations of fluoride and the optimal levels of fluoride in drinking water. The province passed legislation which allowed municipalities, including Kamloops, to add fluoride to the public water system after taking the appropriate steps to conduct referendums and pass appropriate by-laws. Neither of these defendants actually fluoridated water. 

[142]               The recommendations made by the Federal/Provincial/Territorial Subcommittee, and the decisions made by the province to pass legislation, were based on the professional practice and best scientific knowledge of the day. In the 1970's, and today, the weight of scientific evidence was and is in favour of fluoridation. There is no evidence to suggest that the standard of care

was not met by either of the defendants. (ter Nuezen v. Korn, [1995] 3 S.C.R. 674). 

[143]               The actions of the provincial legislature were to enact the legislation, in particular a section of the Local Government Act formerly the Municipal Act which allowed municipalities to fluoridate the public water. There is no evidence that this legislation was passed for an improper purpose, unlawfully, or with the intent to harm anyone. Even if it could be argued that the legislators were "negligent" in passing this legislation, that does not give rise to a cause of action. (Welbridge-Holdings Ltd. v. Metropolitan Corporation of Winnipeg, [1971] S.C.R. 957.)

[144]               The province was acting within its statutory authority to pass legislation and there is no evidence to suggest that they participated in any way with any breach of any authority that Kamloops may have committed, if any, in passing its by-laws or holding its referendums. The fact that provincial health officers may have recommended fluoridation to various municipalities is not evidence of negligence. They were merely acting according to the best scientific evidence available at the time. I note the weight of the scientific evidence continues to support

public water fluoridation, although the optimal levels are subject to continual review.

Duty of Care
[145]               Assuming that the defendants owed a duty of care to Mr. Millership, the evidence does not support a claim that they have failed to comply with that duty of care or that their actions fell below any standard of care they were subject to.

Proximity of Cause 

[146]               Neither Canada nor the province fluoridated any water consumed by Mr. Millership. The guidelines issued by the Federal Provincial Territorial Subcommittee may have been a factor or considered by the electorate in Kamloops when deciding whether or not to support fluoridation. The recommendations of provincial health authorities may also have been a factor or consideration. However, ultimately, the fluoridation of the public water in Kamloops was as a result of the exercise of authority given to the municipality by the Local Government Act. The actions of Canada and the province are not the proximate cause of Mr. Millership's dental fluorosis.

Absence of Defense
[147]               The province argues that no action can be brought against the province for simply exercising their legislative authority on the basis that that authority was exercised in a negligent manner. (Welbridge, supra). I agree.

[148]               Both defendants argue that any claims by Mr. Millership are barred as a result of the expiration of limitations under the Limitation Act, R.S.B.C. 1996, c.266. Mr. Millership was aware of the slight discolouring on his teeth that is said to be dental fluorosis from the time he was in grade 9 or grade 10. He was certainly aware about the relationship between fluoride and dental fluorosis as early as 1992 or 1993, when he became involved and interested in the anti-fluoridation campaign in Kamloops. He reached the age of majority on June 18 of 1990. He commenced these proceedings October 23, 2000. A claim for damages for personal injury arising out of negligence has a two-year limitation, and would have expired June 18, 1992. A claim for damages arising out of nuisance has a six-year limitation, and that would have expired June 18, 1996. I am assuming these limitations run from the time Mr. Millership became an adult. Even if the limitations commenced to run in 1992 or 1993 when Mr. Millership became aware of the relationship between fluoridated water and fluorosis, they expired before he commenced his actions.

[149]               Mr. Millership has not led any evidence which would support an extension of those limitation periods, and the burden to do so lies on him. (Limitation Act, s.6(6)).

[150]               I find that Mr. Millership's tort claims are barred by the Limitation Act. The dental fluorosis Mr. Millership has, if it were caused by water fluoridation, occurred when his teeth were forming, before they erupted from the gums. In any event, it is Mr. Millership's own evidence that he has not consumed fluoridated water in Kamloops since approximately 1992.

[151]               Canada also argues that there has been no specific act or omission of any identifiable federal employee which has caused or contributed to the addition of fluoride in the City of Kamloops water supply. The liability of Canada can only be vicarious liability based on conduct of her employees, servants or agents. (Section 310 Crown Liability and Proceedings Act). The evidence indicates that the servants of the Crown have acted reasonably and carefully in their participation in the Federal Provincial Territorial Subcommittee and in promulgating the recommendations from that committee. That is certainly the case during the 1970's, even if Mr. Millership argues that since that time they have failed to respond to changing developments in the scientific research.

Rylands v. Fletcher and Nuisance 

[152]               The province argues that no claim can be made out in nuisance if the actions complained of are "inevitable results of consequence" of the existence of the statutory authority (Ryan v. Victoria (City), [1999] 1 S.C.R. 201
). The allegation against the province is that by passing legislation, it authorized Kamloops to take steps which ultimately led to the fluoridation of the water in Kamloops. 

[153]               Canada also argues that nuisance is defined as an unreasonable interference with the use and enjoyment of the land by its occupier, and that Mr. Millership is not a land owner. Mr. Millership argues that he is a land owner in the sense that all of the public lands in Canada are owned by all of the citizens of Canada. However, that does not qualify him as a land owner for the purposes of a claim in nuisance. Canada also argues that even if Mr. Millership was a land owner, the evidence does not demonstrate that the addition of fluoride to a city's water supply affects the use and enjoyment of land. I agree that the evidence does not support the proposition that the addition of fluoride to the public water at the levels recommended by the Federal Provincial Territorial Subcommittee caused any injury or interference with or injury to land or interference with its use and occupation. I find that Mr. Millership has not made out his claims under Rylands v. Fletcher or Nuisance.
Fraud and Misrepresentation 

[154]               Mr. Millership has not relied on any representations made by either of these defendants. In fact, he disagrees with any representations made by these defendants with regard to the effectiveness or the safety of fluoridation. There is certainly no evidence of negligence with regard to any representations or recommendations made by either of these defendants or their agents, and there is clearly no evidence of fraud. Mr. Millership has reached his own conclusions based on his review of scientific evidence which is available regarding fluoridation, as have a number of the experts that he relies on. However, the fact that he and some of his experts disagree with the assessment of the defendants, agents or representatives, does not indicate that they are guilty of any misrepresentation or fraud. I find that Mr. Millership has failed to make out his claims under fraud or misrepresentation.

Section 24(1) of the Charter
[155]               Section 24(1) states:

Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.

   

[156]               Any injury or damage suffered by Mr. Millership occurred prior to the proclamation of the Charter and, therefore, there is no remedy under s. 24 of the Charter. In addition, monetary damages are rarely given as a remedy for actions that were taken pursuant to a statute which is subsequently declared unconstitutional. (Guimond v. Quebec (Attorney General), [1996] 3 S.C.R. 347).

[157]               Section 24(1) is not simply an alternative means for a party to seek monetary compensation for alleged harms they may have suffered. It is only in the event of conduct that is clearly wrong, in bad faith, or an abuse of power, that damages may be awarded. (Machin v. News Brunswick (Minister of Finance; Rice v. New Brunswick (2002) S.C.C. 13).

[158]               Despite the allegations of the plaintiff that the federal and provincial government and their agents have acted in a criminal or negligent fashion, the evidence is to the contrary. The very extensive research and analysis carried out by the Federal Provincial Territorial Subcommittee is clear evidence of the care and consideration that has been given to the issue of fluoridation. Even if there were a breach of Mr. Millership's Charter rights, this is not an instance where damages would be a proper remedy under s. 24(1).

[159]               Mr. Millership is claiming general damages, including compensation for lost income he says he could have earned during the years that he has been pursuing this litigation. Even if liability could be established, Mr. Millership's damages would be nominal and no damages could be allowed for his lost income for the time he spent pursuing the litigation.

[160]               For all of the reasons above, Mr. Millership's claim for damages is dismissed.

Declaratory Relief 

[161]               Mr. Millership seeks a number of declarations as outlined in his argument paragraph 8:

1.    A declaration that public water fluoridation projects in British Columbia and in Canada are unconstitutional.

This matter is dealt with elsewhere in the decision in dealing with the constitutionality of s. 523. I should not deal with any other public water fluoridation projects without those parties involved being properly present before the court, and all of the facts, including the legislation being before the court. This application is dismissed.

2.    A declaration that public water fluoridation in British Columbia and Canada are a matter of national concern which should be enjoined in British Columbia and in Canada by Canada using Canada's power under the Peace Order and Good Government Doctrine of the Constitution Act of Canada 1867, and under the laws of British Columbia and Canada.

In my opinion, this is not the type of declaration that a court should make. It really amounts to a direction that the federal government should pass legislation, or exercise authority. That is a matter within the discretion of parliament. If the legislative bodies in Canada act, then a person affected by their actions may challenge the constitutional validity of those actions before the court. However, it is not the role of the courts to direct legislatures of the provinces or the parliament of Canada to exercise their legislative authority. In any event, the evidence does not support the claim that public water fluoridation projects are a matter of national concern which should be enjoined.

3.    A declaration that public water fluoridation projects mass medicate and poison Canadians by the drug Fluoride against their will and without their informed consent contrary to the laws of British Columbia and Canada.

Hyrdofluorosilicicic acid is a poison in concentration, but the evidence does not support the allegation that fluoridated water poisons Canadians. Even if public water fluoridation is the equivalent of mass medication, the evidence with regard to s. 523, which is the only section before me, is that it is done pursuant to the authority of a by-law after a referendum in support of such by-law by the majority of the residents in a community. People are not compelled to consume fluoridated water, although I acknowledge there are practical difficulties in avoiding exposure to fluoride in a community in which the public water system is fluoridated. Members of a community are able to obtain information about the fluoridation of water if they wish, and are given an opportunity to debate the issue and take steps to avoid fluoridated water if they wish. I note the great deal of material that the province and Canada provided to Mr. Millership at his request. This is available to any member of the community who wishes to seek it out. The evidence does not support the application.

4.    A declaration that public water fluoridation projects in British Columbia and in Canada are harming the environment contrary to the laws of British Columbia and Canada.

This is a matter which Canada argues is not the proper subject of a court decision. In any event, the evidence of the Canadian Environmental Protection Agency is that fluoride can harm the environment. Public water fluoridation can contribute to the amount of fluoride in the environment. Whether that is contrary to the laws of British Columbia and Canada is a matter which is better resolved through the enforcement mechanisms of the various provincial and federal legislation, and not in this proceedings.

5.    A permanent injunction to stay and/or quash s. 523(3) of the Local Government Act, S.B.C.C. 1999, c.37 in so much as it purports to authorize the addition of fluoride to the public water supplies of British Columbia.

In fact, s. 523(3) limits the circumstances in which fluoride can be added to the public water system, and Mr. Millership really seeks a declaration that s. 523 should not be interpreted as to allow the addition of fluoride, or if it is, it should be read down or added to, to make sure it is clear that fluoridation is not authorized. The issue of validity of s. 523 is dealt with elsewhere. This application is dismissed.

6.    A permanent injunction to enjoin all public water fluoridation projects in British Columbia.

I am not prepared to make such an order in the absence of notice to all of the parties who would be affected by such an order, even if the evidence supported such a claim. The evidence does not support this claim. This is dismissed.

7.    A permanent injunction to stay any section of any provincial or territorial act in Canada that purports to authorize the addition of the drug Fluoride into the public water supply systems of Canada for the purposes of reducing dental decay that the plaintiff and the citizens are affected by because of the "halo" affect.

Again, notice has not been given to all of the parties affected, nor is there any evidence before me about what any legislative sections might be, or the mechanism for implementing them. It would be improper of me to proceed in the absence of the parties and without that information. In addition, despite Mr. Millership's reference to the Criminal Code, this court does not have the jurisdiction to make orders with regard to provincial or territorial acts or actions outside of the province of British Columbia. This application is dismissed.

8.    A permanent injunction to enjoin all public water fluoridation projects in Canada that the plaintiff and the citizens are affected by because of the "halo" affect.

This application is dismissed for the same reason that the application number 7 is dismissed.

9.    A permanent injunction barring the sale of all food and beverage product sold in British Columbia that were made with artificially, medicated/fluoridated water, and containing one milligram of the drug Fluoride.

The parties affected are not before the court, and notice has not been given to them. In any event, the evidence does not support this injunction and the application is dismissed.

Summary
[162]               Mr. Millership's claims for damages for personal injuries and injunctions and declaratory relief are dismissed. This application occupied 21 days, required the review of thousands of pages of affidavit supporting material and many cases presented by the parties in support of their positions. Mr. Millership presented his arguments in a thorough and respectful manner. He has obviously put in a great deal of work into a matter in which he strongly believes. In those instances where Mr. Millership may not have been able to organize his arguments as clearly as a legally trained person may have, counsel for both defendants attempted to assist me in applying the correct legal analysis or approach to the issues. They did this in a fair and co-operative manner with Mr. Millership, and did not in any way attempt to take advantage of his lack of legal training.

[163]               The parties are at liberty to argue the issue of costs if they wish to do so.

"R.E. Powers, J."
The Honourable Mr. Justice R.E. Powers 

